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QUESTIONS PRESENTED 
In the opinion of Appellee the questions presented are: 


i. Did the District Court properly hold that the War 
Time Suspension of Limitations Act, 18 U.S.C. 590a (1940 
ed. Supp. I) was applicable only to criminal statutes of 
limitations since it applied only to ‘‘offenses . . . now 
indictable . . .”’ and consequently appellant’s action was 
barred by the six year statute of limitations? 


2. Since appellant admitted the documents necessary to 
prove her case were in the possession of the United States 
and that she had told her superiors of Armour’s allegedly 
false claims, did the district court properly rule that it had 
no jurisdiction under 31 U.S.C. § 232(c)? 


3. Did the district court properly hold that appellant was 
barred by 31 U.S.C. § 232(c) from maintaining her claim 
when the facts on which she based her claim became avail- 
able while she was a claims examiner employed by the 
United States? 
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COUNTERSTATEMENT OF THE CASE 


The statement of facts made by the court below are not 
challenged by appellant. To prevent unnecessary repeti- 
tion, the verbatim statement of facts by the district court 
follows. The balance of this opinion reported in 146 F. 
Supp. 564 (D.D.C., 1956) is set forth in an addendum to 
this brief for the convenience of this court. 














The opinion states: 


‘‘This is a qui tam action under 31 U.S.C. 231-233 and 
235, sometimes referred to as the False Claims Act. It 
is brought in the name of the United States by relator 
Mildred B. McCans. It alleges the commission by defend- 
ant of certain wrongful acts hereinafter set forth, and 
seeks to recover damages and forfeitures. The statute 
permits the United States to intervene, but this it has 
declined to do, by formal notice. The case now comes 
before me on motions for summary judgment, filed by 
relator and defendant. 


‘‘The wrongful acts are of a pecuniary nature and are 
alleged to have been committed between July 1, 1942 and 
February 15, 1943. During this period the Emergency 
Price Control Act of 1942 (50 U.S.C. App. 901 et seq.) 
and certain maximum price regulations and orders issued 
pursuant thereto were in effect. Among them was a price 
regulation establishing the maximum ceiling price which 
packers and processors might lawfully charge for sales 
of dressed hog carcasses and wholesale pork cuts. There 
were also in effect supplementary order No. 9 and pro- 
eedural regulation No. 6,? the former providing in brief 
that any person who had entered into or proposed to enter 
into a government contract, and who believed that an 
established maximum price impeded the production of a 
commodity which was essential to the prosecution of the 
war, might apply to the Office of Price Administration 
for adjustment of the maximum price of that commodity 
in accordance with the procedures provided in procedural 
regulation No. 6. Pending the issuance of an order grant- 
ing or denying such an application, the seller could make 
deliveries to government war procurement agencies at 
prices requested therein, and in the event of denial of 





17 Fed. Register 5444. 
27 Fed. Register 5087. 
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the application in whole or in part, the price would be 
revised downward and the applicant required to refund 
the excess. 


‘Relator alleges that defendant sold and delivered to 
government war procurement agencies between the dates 
above set forth dressed hog carcasses, fresh and cured 
fabricated pork cuts, and canned pork products at prices 
in excess of the maximum ceiling prices, that it failed to 
apply to the Office of Price Administration for such in- 
creases, and that its acts were a wilful evasion of the 
maximum price regulations and price adjustment regula- 
tions and in violation of the Emergency Price Control Act. 
Following this, she alleges that defendant presented to 
officers of the United States for payment and allowance, 
invoices for dressed hog carcasses, fabricated pork cuts, 
and canned pork products at prices in excess of the maxi- 
mum ceiling prices, and in this connection, presented claims 
to such officers, known by defendant to be false and fraudu- 
lent, and received payment therefor of various sums of 
money to which it was not entitled, thereby becoming liable 
to the United States under the False Claims Act. In 
consequence, she charges that the United States made over- 
payments in the sum of approximately $4,000,000, and 
claims damages and forfeitures under the Act of approxi- 
mately $8,000,000, of which she would be entitled to receive 
personally not in excess of one-quarter, together with rea- 
sonable expenses and costs. 


Defendant has answered, denying these charges and 
setting forth numerous affirmative defenses. An extensive 
deposition of relator has been taken, and numerous exhibits 
connected therewith have been filed, along with affidavits. 
As above stated, both the relator and defendant have filed 
motions for summary judgment. Examination of her depo- 
sition herein reveals the following facts and conclusions 


reached by her, viz: 








os 


‘‘Relator commenced working for the United States in 
1940, and was employed in the Quartermaster Corps of 
the Army from that time until her services were termi- 
nated on November 5, 1951. From 1944 until the termina- 
tion of her employment, she was a claims examiner in 
the office of the Quartermaster General. In that capacity 
her duties consisted of auditing claims evidenced by con- 
tracts, invoices, etc., made by meat packers against the 
United States for meat and other articles sold to the 
Quartermaster Corps of the Army, auditing procurement 
records, and verifying that the prices charged were in 
accord with contract provisions and ceilings established 
by the Office of Price Administration. 


‘In 1947 and 1948 she was assigned to work in connec- 
tion with a suit brought by defendant, known as the Beef 
Refund Suit (Armour v. Bowles, 148 F. 2d 546) and in 
1949 and 1950 she was assigned to work on a suit known 
as the Icing Charges Case (Armour and Co. v. Umted 
States, 102 Fed. Supp. 987) both of which related to sales 
by defendant to the United States under the OPA Regnu- 
lations and resulted in recovery by defendant. Her duties 
included research to ascertain what defenses or counter- 
claims were available to the United States. She also 
examined during her employment the Quartermaster file 
containing abstracts of bids and other documents relating 
to defendant’s pork contracts, and concluded from her 
examination of this file that defendant had charged over- 
ceiling prices on pork products sold to the government 
during the period involved in this suit. Also during this 
period of employment she examined OPA records at the 
National Archives office to ascertain whether defendant 
had filed Procedural 6 applications as well as price regula- 
tions in the RFC warehouse, where OPA records in Wash- 
ington were filed, and the Quartermaster procurement 
records in an Alexandria warehouse. On the basis of this 
examination, she concluded that no procedural 6 applica- 
tions had been filed by defendant, covering the sales of 
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pork to the Federal government prior to April 1943, and 
as early as 1949 concluded that defendant had made over- 
ceiling sales of pork products to the Quartermaster Corps 
in the period from July 1942 to January 1943. 


‘‘In January 1951, at her request, she was transferred 
to the office of the Quartermaster General in Chicago, 
Illinois, so that she could work on meat packer and OPA 
eases, and while in Chicago, between February 15, 1951, 
and November 5, 1951, had access to and examined defend- 
ant’s invoices and payment vouchers which were stored 
in the Quartermaster Building in Chicago. These docu- 
ments reflected the prices paid to defendant for pork sold 
to the government for the fiscal year 1943. During the 
same period she cross-checked records of the Cudahy 
Packing Co. with defendant’s vouchers, to verify ceiling 
prices. By examining these vouchers, she claims she veri- 
fied that the overceiling prices defendant had allegedly 
charged had been paid. Her purpose in examining defend- 
ant’s vouchers was to ascertain whether the alleged unlaw- 
ful prices listed in the contracts later examined in Wash- 
ington had in fact been paid. Before termination of her 
employment, she had examined every payment voucher 
of defendant in the files, and had checked the payment 
vouchers relatable to the contracts listed in the amended 
complaint. 


‘Her services were terminated on November 5, 1951, 
and on August 27, 1954, she instituted the present action. 
After filing suit, she called at the Department of Justice, 
where approximately 33 of defendant’s pork contracts 
executed during the period involved in this suit were 
made available to her. The contracts on which she bases 
her suit were obtained from the Department of Justice 
after her complaint was filed, and the computations of the 
alleged overcharges were made after the filing of her 
original complaint but prior to filing the amended com- 
plaint pursuant to order of this court to identify and list 
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separately each transaction involved. She previously had 
examined abstracts of bids and reports of awards of these 
contracts made available to her while a government em- 
ployee, and had seen copies of the contracts attached to 
payment vouchers in Chicago, where she examined them 
in detail. On several occasions before the termination of 
her employment, she brought to the attention of her supe- 
riors and other government officials the alleged over-ceiling 
prices charged by defendant. * * * ”’ 


STATUTES INVOLVED 


The following are the relevant portions of the statutes 
involved: 


(a) War Times Suspension of Limitations Act, Act of 
August 24, 1942, ¢. 555, 56 Stat. 747, U.S.C. Title 18, 
§ 590a (1940 Ed. Supp. IT): 


‘‘The running of any existing statute of limitations 
applicable to offenses involving the defrauding or at- 
tempts to defraud the United States or any agency 
thereof, whether by conspiracy or not, and in any 
manner, and now mdictable under any existing statutes, 
shall be suspended until June 30, 1945, or until such 
earlier time as the Congress by concurrent resolution, 
or the President, may designate ...’’ (Emphasis 
added) 


(b) Sections 19(b) and 24(a) of the Contract Settle- 
ment Act of 1944, Act of July 1, 1944, ¢. 358, §§ 19(b), 
24(a), 58 Stat. 649, 667, 670 (now codified as amended in 
U.S.C., Title 18, § 3287 (1952 ed.)) 


_ ££19(b) The first section of the Act of August 24, 
1942 (56 Stat. 747; title 18, U.S.C., Supp. II, sec. 590a), 
is amended to read as follows: 


‘The running of any existing statute of limitations 
applicable to any offense against the laws of the United 
States (1) involving defrauding or attempts to defraud 
the United States or any agency thereof whether by 
conspiracy or not, and in any manner, or (2) com- 
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mitted in connection with the negotiation, procurement, 
award, performance, payment for, interim financing, 
cancelation or other termination or settlement, of any 
contract, subcontract, or purchase order which is con- 
nected with or related to the prosecution of the present 
war, or with any disposition of termination inventory 
by any war contractor or Government agency, shall 
be suspended until three years after the termination 
of hostilities in the present war as proclaimed by the 
President or by a concurrent resolution of the two 
Houses of Congress. This section shall apply to acts, 
offenses, or transactions where the existing statute of 
limitations has not yet fully run, but it shall not apply 
to acts, offenses or transactions which are already 
barred by provisions of existing law.’ ”’ 


” * * * 


‘*24(a) This Act shall become effective twenty days 
after the date of its enactment... [July 1, 1944]”’ 


(c) False Claims Act Statute of Limitations, R.S. 3494, 
U.S.C., Title 31, § 235, (1952 ed.) : 


‘‘Every such suit shall be commenced within six years 
from the commission of the acts, and not afterward.’’ 


(d) Section 4 of the Emergency Price Control Act of 
1942, Act of January 30, 1942, c. 26, 56 Stat. 28, U.S.C., 
Title 50 App. §904(c) (1946 ed.): 


‘*(c) It shall be unlawful for any officer or em- 
ployee of the Government, or for any adviser or con- 
sultant to the Administrator in his official capacity, 
to disclose, otherwise than in the course of official 
duty, any information obtained under this Act [sections 
901-922, 923-946 of this Appendix] or to use any such 
information for personal benefit.’’ 


SUMMARY OF ARGUMENT 


I. The lower court properly held that the War Time 
Suspension of Limitations Act, Act of August 24, 1942, ch. 
555, 56 Stat. 747; U.S.C. Title 18, § 590a (1940 ed., Supp. IT) 
which suspended ‘‘statutes of limitations applicable to 
offenses ... now indictable ...’’ did not toll the six year 
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statute of limitations applicable to civil actions under the 
False Claims Act. R.S. § 3494, U.S.C. Title 31, § 235. 
Dugan & McNamara, Inc. v. United States, 127 F. Supp. 
801 (Ct. Cl. 1955). Armour’s final allegedly wrongful 
act having occurred February 15, 1943, the statute of 
limitations ran until July 21, 1944, the effective date of 
the amendment of the Suspension Act deleting the phrase 
‘‘and now indictable’’. Act of July 1, 1944, ¢. 358, $§ 19(b), 
24(a), 58 Stat. 649, 667 (now codified in U.S.C., Title 18, 
§ 3287). One year, five months and six days of the limita- 
tion period had run from February 15, 1943 to July 21, 
1944. The limitations statute commenced to run again on 
December 31, 1949, the date of the termination of hostilities 
of World War II was proclaimed, 12 F.R. 1. The remainder 
of the six-year limitations period expired July 24, 1954. 
Appellant’s complaint was filed August 27, 1954, and con- 
sequently her claim is barred. 


II. Appellant admitted that the documentary evidence 
necessary to prove her case was in the possession of the 
United States. She admitted bringing to the attention 
of her superiors Armour’s alleged violation of World 
War II ceiling price regulations. The False Claims Act, 
R.S. § 3491, as amended, U.S.C. Title 31, § 232 (1952 ed.) 
states that the district court shall have ‘‘no jurisdiction 
to proceed’’ if it appears that the suit was based on ‘‘evi- 
dence or information in the possession of the United States, 
or any agency, officer or employee thereof.’’ It follows 
that the judgment of the lower court is correct. 


III. The False Claims Act, U.S.C. Title 31, § 232, by 
depriving the district court of jurisdiction where informa- 
tion on which the suit was based was in the possession of 
the United States or officers or employees thereof, bars 
former government employees such as Appellant from en- 
riching themselves on the basis of facts learned in the 
course of government employment. The legislative history 
of the Act strongly supports this view. Additionally, Sec- 
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tion 4 of the Emergency Price Control Act of 1942, Act 
of January 30, 1942, ¢. 26, § 4, 56 Stat. 28, U.S.C. Title 
00 App. § 904(c) (1946 ed.) declares it to be unlawful 
for any governmental employee to disclose any information 
obtained under the Act ‘‘for personal benefit’’. The facts 
on which Appellant’s cause is based were obtained in 
the course of government employment and she is barred 
from prosecuting her claim as was correctly held by the 
lower court. 


ARGUMENT 
I. Appellant’s Claim Is Barred by the Statute of Limitations 


As the lower court found, and as Appellant states in 
her brief (p. 2), her claim is that Armour committed 
wrongful acts between July 1, 1942, and February 15, 
1943. It follows that the decision below holding Appel- 
lant’s claim barred by the applicable statute of limitations 
is eminently correct. 


The original War Time Suspension of Limitations Act 
was applicable only to ‘‘offenses’’ against the United States 
‘‘now indictable.’”? 18 U.S.C. § 590a (1940 ed. Supp. IT). 
The fact that the suspension statute was limited solely to 
crimes is not surprising when it is remembered that the 
statute of limitations for criminal acts in the nature of 
false claims was three years. 18 U.S.C. § 582 (1940 ed.) 
For civil actions under the Informer’s Act, the limitations 
period was, and is, six years. 31 U.S.C. § 235 (1952 Ed.) 
That Congress was intent on suspending only the shorter 
three year period is patent from the Committee Reports 
accompanying the Suspension Bill.* 


The Suspension Act was amended to delete the phrase 
‘‘now indictable’’ by Section 19(b) of the Contract Settle- 
ment Act of 1944, Act of July 1, 1944, c 358, §19(b), 
58 Stat. 667, U.S. Code Cong. Serv. (1944) p. 651. This 


3H. Rep. 2051, 77th Cong. 2nd Sess.; S. Rep. 1544 77th Cong. 2nd Sess. 
(1942). 
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occurred on July 21, 1944, the date section 19(b) of the 
Contract Settlement Act of 1944 became effective. 41 
U.S.C. § 124(a) (1940 ed. Supp. IV); U.S. Code Cong. 
Serv. (1944) p. 651, 654.4 The scope of the statute was 
thus expanded to include civil as well as criminal actions. 
The False Claims Act six year statute of limitations was 
then suspended from July 21, 1944, to December 31, 1949 
when the termination of hostilities was proclaimed. 12 
F.R. I, US.C., Title 18, § 3287. 


Appellant filed her complaint August 27, 1954, four years, 
seven months and 27 days subsequent to December 31, 
1949, the date from which the limitations statute was no 
longer suspended. But since one year, five months and 
six days of that limitations period had run from February 
15, 1943 to July 21, 1944, appellant was too late. Six 
years, one month and three days had expired. 


Armour has no quarrel with United States v. Temple, 147 
F’. Supp. 118 which holds that the War Time Suspension of 
Limitations Act suspended the six year statute applicable 
to the False Claims Act. Such a holding is correct when 
referring to the period commencing July 21, 1944. Neither 
Temple nor any other case has ever held the Suspension 
Act applicable to the False Claims Act statute of limita- 
tions prior to that date. To the contrary, Dugan & 
McNamara, Inc. v. United States, 127 F. Supp. 801 (Ct. 
Cl. 1955) and United States v. Kolsky, 137 F. Supp. 359 
(E.D. Pa. 1955) squarely hold that the 1942 Suspension 
Act is inapplicable to acts of a civil nature committed 
prior to July 21, 1944. The ruling of district court is 
unquestionably correct. 





4The War Time Suspension of Limitations Act, 18 U.S.C, Section 590a, 
was further amended by Section 28 of the Surplus Property Act of 1944, 
enacted October 3, 1944. U.S. Code Cong. Serv. (1944) pp. 778-779. Sub- 
sequently in 1948, when the criminal code was codified, Section 590a was 
replaced by the present Suspension of Limitations Act, 18 U.S.C. Section 
3287 (1952 ed.). Neither amendment is of significance to the issue here 
presented. 
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One further point should be discussed here. As the 
lower court found, Appellant’s counsel during oral argu- 
ment admitted that nine of the fifteen contracts upon which 
Appellant based her suit were barred by virtue of the 
Icing Charges case, Armour & Company v. U.S., 102 F. 
Supp. 987 (Ct. Cl., 1952). Having thus in effect consented 
to a judgment on these contracts, she may not complain 
here. 


The concession made is not startling, however, since 
these nine contracts were excluled from appellant’s com- 
plaint. 


Appellant alleged that the United States had been dam- 
aged by alleged overpayments to Armour & Co.: 


‘‘in the sum of Four Million ($4,000,000) Dollars, 
more or less, which said overpayments have not been 
recovered by the United States or any agency thereof, 
and which include approximately One Million ($1,000- 
000) Dollars representing overpayments exacted under 
certain U. S. Army Quartermaster Corps contracts and 
purchase orders involved in a suit maintained in the 
Court of Claims by this defendant against the United 
States (121 Ct. Cls. 716, 102 F. Supplement 987.’’ 
(Emphasis Added) (App. p. 3). 


In her ad damnum clause, however, appellant after re- 
questing the statutory forfeiture, demanded: 


‘“‘damages in double the amount of Four Million 
($4,000,000) Dollars, more or less, the amount of the 
overcharges, less One Million ($1,000,000) Dollars, 
more or less, owing under contracts involved in this 
defendant’s suit in the Court of Claims against the 
United States, aforesaid ...’’ (Emphasis Added) 


(App. p. 3). 
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The following contracts listed in Appellant’s amended 
complaint were included in the Icing Charges case: 


Approximate 
Contract Number Quantity Overcharge 
W-2283-QM9214 400,000 Ibs. $40,107.50 
QM10150 252,600 Ibs. 7,578.00 
QM7194 300,000 Ibs. 10,000.00 
QM9779 500,000 Ibs. 26,850.00 
QM5283 2,000,000 Ibs. 45,000.00 
QM3331 500,000 Ibs. 15,000.00 
QM4092 500,000 Ibs. 15,000.00 
QM4091 500,000 Ibs. 15,000.00 
QM8697 560,000 lbs. 16,800.00 


(App. pp. 4, 5) 


Since each contract involved in the Icing Charges case 
was excluded from appellant’s complaint, she may have 
no recovery thereon. 


Appellant’s contention (Brief p. 13) that if the doctrine 
of res judicata is applicable the statute of limitations was 
tolled is not tenable. Canned Foods v. U. S., 146 F. Supp. 
470 (Ct. Cl. 1956). See also Mercoid Corp. v. Mid-Continent 
Investment Co., 320 U.S. 661, 671 (1944); Switzer Bros., 
Ine. v. Locklin, 207 F. 2nd 483 (7th Cir., 1953). 


II. Appellant’s Action Being Based on Evidence and Informa- 
tion in the Possession of the United States Is Barred 


The False Claims Act provides that the district court 
has no jurisdiction to proceed with a case brought on the 
relation of the United States when it appears that the 
suit was based on ‘‘evidence or information in the posses- 
sion of the United States”? or an ‘‘agency, officer or em- 
ployee’’ thereof. The district court properly concluded 
that under this proviso it had no jurisdiction. This ruling 
is based on appellant’s own admissions set forth below. 











e | 


ig 
A. Evidence in the Possession of the United States 


The evidence or information necessary for appellant to 
prosecute her claim was outlined by her as follows: 


1. Abstracts of Bids and Reports of Awards (App. pp. 
26, 27) found in File No. 431. (App. p. 16). 


2. The contracts or the Letter Purchase Orders (App. 
p. 27). 


3. The vouchers (App. p. 27) and also the voucher file, 
which would include a copy of the contract, invoice, receiv- 
ing reports and shipping documents (App. p. 27). 


4. Documents and price records filed with the Office of 
Price Administration in compliance with various regula- 
tions. (App. p. 28). 


5. Renegotiation files. (App. p. 28). 


6. Procedural 6 applications filed with Office of Price 
Administration. (App. p. 28). 


7. Change orders. (App. p. 29). 


It was necessary for plaintiff, while working as a Claims 
Examiner, to examine the above documents to ascertain 
whether over ceiling prices had been charged for which 
no Procedural 6 applications had been filed (App. p. 29). 


All of the above documents, however, have at all times 
been and are currently in the possession of the United 
States. Thus, the Abstracts of Bids and Reports of 
Awards, namely, File No. 431 were examined by appellant 
commencing in 1948 while she was a government employee. 
Those files were left with the government when her status 
as an employee of the federal government was terminated 


(App. p. 16). 

The voucher records are in the possession of the United 
States in Chicago (App. pp. 19, 20). The contracts or Letter 
Purchase Orders are stored in a government depot in 
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Kansas City (App. pp. 22, 23). The ceiling prices on which 
she based some of her computations of overcharges on 
the contracts involved in this suit were obtaimmed from 
National Archives (App. pp. 24, 25). The contract prices 
used in the computation of overceiling charges set forth in 
her amended complaint she obtained from the Department 
of Justice after her original complaint was filed.> (App. 
p. 24). 


Appellant’s claim that Armour’s failure to file Procedural 
6 applications was not information or evidence in posses- 
sion of the United States is equally without merit. Files 
in possession of the United States show no Procedural 6 
applications were filed. It is upon such records Appellant 
herself bases her claim that no such applications were filed 
(App. pp. 29-30, 18-19). Armour’s failure to file Procedural 
6 applications was brought to the attention of Appellant’s 
superior by Appellant (App. p. 21). This segment of Ap- 
pellant’s argument is thus refuted by her own statements. 


For clarification, one point must be emphasized. There 
was no requirement that Procedural 6 applications be filed 
unless Armour sold pork to the United States at overceiling 
prices, 7 Fed. Register p. 5087 (Appellant’s App. p. 2). 
But Armour sold at ceiling prices—consequently it neither 
did nor was required to file Procedural 6 applications on 
these contracts. 


B. Notice to Government Officials 


The fact that Appellant disclosed the existence of alleged 
overceiling prices charged by Armour for meat products 
to responsible government officials is further evidence that 
the government had information or evidence in its posses- 
sion going to the very basis of appellant’s case. Thus, 





5 The unsupported allegation in Appellant’s brief (page 7) that certain 
‘*eard records’? were destroyed changes this conclusion not at all. ‘‘Card 
records’’ of payment vouchers were not listed by Appellant as necessary to 
prove her case. Further the payment vouchers themselves being in the pos- 
session of the United States, the fact that ‘‘card records’’ relating to such 
vouchers were destroyed is immaterial. 
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sometime in 1948, 1949 or 1950 appellant reported to her 
supervisor, Mrs. K. K. Briggs, Chief of the Claims Branch, 
Office of the Quartermaster General, that Armour had sold 
pork products to the government during the period July 
1942 through July 1943 at overceiling prices. She also 
reported to Mrs. Briggs that Armour had failed to file 
Procedural 6 applications during that period (App. pp. 
11-12, 21, 22). 


In 1949, appellant was assisting William Randolph 
Compton, Esq., General Counsel of the Office of the Quarter- 
master General, in writing a book on domestic relations 
(App. p. 12). At this time and also in 1951 she told 
Compton that meatpackers had charged overceiling prices 
and the government should ‘‘send some bills’’ to them, 
including Armour. (App. pp. 12-13). 


While in Chicago in 1951, she told Frank Degnan, her 
immediate superior, that Armour had sold meat products 
to the government at overceiling prices and that the gov- 
ernment was obligated to do something about this unlawful 
charge. (App. p. 9). 


Subsequent to her government service, in December 
1951, appellant talked to Wayne Smith, Esq., Assistant 
to the General Counsel for the Comptroller General, and 
told him that all meatpackers, including Armour, owed 
the federal government money because of overceiling sales 
of meat products (App. pp. 10-11). Armour was specifically 
named as one of the packers who had charged overceiling 
prices (App. p. 11). 


From this recitation it is clear that officials of the United 
States had knowledge of the information upon which appel- 
lant bases her claim. The ruling of the district court was 
thus correct. 














16 


Ill. Appellant Having Obtained the Information on Which She 
Bases Her Claim While a Government Claims Examiner = 
Is Barred From Maintaining This Action 


~ 

The reasoning of the court in concluding that appellant’s « 
former status as a government claims examiner barred her 

suit needs no elaboration here. One factor should be ; 

emphasized, however. ~~ 


If federal employees had carte blanche authority to 
utilize the lucrative provisions of the False Claims Act, 
scandalous results would follow. A premium would be 
granted to those federal employees who spent their working 
day, not at assigned tasks, but investigating real or 
imaginary claims the government might possibly have. 
To permit employees to realize substantial monetary gains 
from informer suits would encourage the employees, for 
an immoral incentive, not to disclose possible claims to 
responsible superiors who would take proper action. 


It would be a perversion of the employee’s relation to 
his government to permit him to recover substantial pe- 
cuniary rewards for not performing his official duties or 
for withholding information from his superiors. That 
right and reason foreclose such a result is best exemplified 
by the facts of this case. 


Appellant claims to have known that Armour violated 
ceiling price regulations and had submitted false claims. 
She had this knowledge as early as 1949. 


While working for the United States in Chicago she 
asked Maurice Washer for permission to examine Armour 
payment vouchers. (App. p. 13). Maurice Washer, then 
Chief of the Legal Office of the Quartermaster General 
informed her the records had been destroyed (App. pp. 
13-14). Appellant found these vouchers but failed to in- 
form Washer because that would have been ‘‘sassy’’ (App. 
p. 14). 
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It was these same payment vouchers appellant examined 
to verify that Armour had been paid the alleged overceiling 
prices on pork products (App. pp. 8, 20-21). 


Appellant also failed to report to Washer ‘‘evidence 
of highly irregular’’ things in the voucher file (App. p. 11). 
Her failure to perform her duty now forms the basis of 
her entitlement to as much as one-fourth of $8,000,000, the 
amount in controversy. Two million dollars is certainly a 
strong deterrent to the performance of duty or the dis- 
closure to responsible officials of possible claims. And this 
is the very reason why Congress properly refused to per- 
mit federal employees to utilize the provisions of the in- 
former’s statute where the basis of the suit was informa- 
tion obtained from such employment. 


As the late Justice Jackson so well stated in his dissent 
in United States ex rel. Marcus v. Hess, 317 U.S. 537: 


‘“To accept the view .. . [that] law-enforcement 
officials could use information gleaned in their investi- 
gations to sue as informers. for their own profit, 
would make the law a downright vicious and corrupting 
one.’’ (p. 560)® 


Not only is appellant barred from bringing a suit under 
the Federal False Claims Act because of her former status 
as a government Claims Examiner but there is a further 
statutory bar contained in the Emergency Price Control 
Act of 1942, 50 U.S.C. App. Sec. 901, et seg. (1946 ed.). 
Section 4 of that Act, 50 U.S.C. App. Sec. 904(c), prohibits 
appellant from using information gained from her federal 
employment for personal gain or benefit. Section 4 
provides: 


‘<Tt shall be unlawful for any officer or employee of the 
Government, or for any advisor or consultant to the 


6‘‘Tt is clear that the amendment [to the Federal False Claims Act] 
enacted into law the views expressed by Mr. Justice Jackson in his dissenting 
opinion in United States ex rel. Marcus v. Hess [317 U.S. 537].’’? United 
States v. Rippetoe, 178 F. 2d 735, 737 (4th Cir. 1949). 
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Administrator in his official capacity, to disclose, other- 
wise than in the course of official duty, any information 
obtained under this Act [sections 901-922, 923-946 of 
this Appendix], or to use any such information for 
personal benefit.”’ 


Appellant is forbidden from disclosing information 
which she gleaned from OPA records otherwise than in 
the course of her official duty. She is also prohibited from 
using any such information for her personal benefit. Ap- 
pellant has not renounced her share of any recovery on 
behalf of the United States. Certainly a prospective re- 
covery of twenty-five percent of eight million dollars indi- 
cates something less than an eleemosynary incentive. 


Appellant bases her case not only on the fact that there 
were allegedly overceiling prices, but also on the fact 
that Procedural 6 applications were not filed. Such Pro- 
cedural 6 applications were required to be filed and were 
filed when and if overceiling prices were charged pursuant 
to regulations promulgated under the provisions of the 
Emergency Price Control Act of 1942. Thus, that Act as 
well as the False Claims Act bars her action. 


CONCLUSION 


The decision of the district court was correct. Appellant 
is barred from prosecuting her claim by any one of the 
several rulings outlined below. It is inconceivable that 
if Armour had violated the price selling statute it would 
not have been discovered. It is inconceivable that the 
United States would fail to take over the proceeding if 
appellant had a case. She spent long hours at the Depart- 
ment of Justice attempting to prove a violation of law. 
Her success is best evidenced by the refusal of the United 
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States to step into the case. The district court should 
be affirmed. 


Respectfully submitted, 


Perry §. Patrrerson 

Herpert J. Mrxer, JR. 
800 World Center Building 
Washington 6, D. C. 


Attorneys for Appellee 
Armour and Company 
Of Counsel: 


Joun P. Dove | 
ARMOUR AND COMPANY 
Chicago, Ilinois | 
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ADDENDUM 


The following is the balance of the opinion of the Dis- 
trict Court below reported at 146 F. Supp. 546. 


‘‘The specific section under which relator brings this ac- 
tion is 31 U. S. C. 232. In subparagraph C thereof it is pro- 
vided that 


‘‘the Court shall have no jurisdiction to proceed with 
any such suit ... whenever it shall be made to appear 
that such suit was based upon evidence or information 
in the possession of the United States or any agency, 
officer or employee thereof at the time such suit was 
brought.’’ (Italics supplied) 


““The first point raised by defendant in its motion is a 
challenge to the court’s jurisdiction under this provision. 
It asserts that all the evidence or information on which this 
suit is based was in the possession of the United States at 
the time the suit was brought, and still is in its possession, 
and therefore the court has no jurisdiction to proceed, Its 
position is that the contracts of purchase and sale, invoices, 
vouchers, OPA regulations, files, ete., are the basis, and only 
basis, for the suit, and relator’s deposition makes it un- 
deniable that they were in the possession of the United 
States. Relator makes no argument to the contrary, except 
her claim in her Memorandum of Points and Authorities 
that the ‘‘thrust’’ of her case is the failure of defendant to 
file procedural 6 applications, above referred to, for ap- 
proval. Of course the negative fact that defendant did not 
file such applications was as much in the possession of the 
United States before she informed them as it was after- 
ward, and I am unable to follow her argument that the 
notification of failure to file such applications can be the 
basis for supplying information of the existence of OPA 
violations and subsequent false claims. The contracts, in- 
voices, vouchers, ete., would disclose on their face whether 
over-ceiling charges had been made and false claims sub- 
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mitted, when compared with the applicable maximum price 
regulations, and the United States would have been in posi- 
tion to proceed against defendant, without more, subject 
to the defense of procedural 6 applications. If filed, these 
would have absolved defendant from the wrongdoing 
charged, and if not filed, would have left defendant without 
this defense. It is therefore apparent that the ‘‘evidence 
or information’’ on which her suit is based was in the 
possession of the United States, if the language of the stat- 
ute be literally read. 


‘‘However, if the language be not literally read and be 
construed to exclude instances where, although the evidence 
or information was latently in the possession of the United 
States, it had to be pointed out or analyzed to make it of 
value to the United States, as contended by relator, this 
court would still have no jurisdiction because relator did 
on occasions during her employment by the United States 
bring her claim of over-ceiling prices charged against de- 
fendant to the attention of her superiors. This was suffi- 
cient to point out the wrongdoing and make the evidence or 
information already in its possession of value to the United 
States, and was sufficient, if true, to justify legal proceed- 
ings by the United States, prior to which it presumably 
would make certain that no procedural 6 applications were 
available in defense. Consequently the evidence or infor- 
mation was no longer latent, by reason of relator’s own acts 
prior to termination of her employment. 


‘‘T am therefore of the opinion that this court is without 
‘jurisdiction to proceed’ because it has been made to appear 
that this suit was based upon ‘evidence or information in 
possession of the United States’ at the time the suit was 
brought. 


‘‘In addition, the statute on which relator relies for au- 
thority to bring her action has for its purpose, among other, 
the exclusion from its coverage of this type of claim, some- 
times described as parasitical. This is demonstrated by its 
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legislative history, as follows: In Umited States ex rel 
Marcus v. Hess, 317 U.S. 537, decided January 18, 1943, 
the court held that under the statute, as it then existed, a 
person who allegedly contributed nothing to the discovery 
of the fraud, could nevertheless bring an action thereunder. 
Mr. Justice Jackson, being concerned over the implications 
of the opinion, dissented, and in his dissent had this to say: 


‘To accept the view of 1863 to mean that today law 
enforcement officials could use information gleaned in 
their investigations to sue as informers for their own 
profit, would make the law a downright vicious and cor- 
rupting one. Fortunately no one in the Executive De- 
partment has ever suspected that such an interpreta- 
tion as the court now indulges could be placed upon this 
statute. If we were to add motives of personal avarice 
to other prompters of official zeal, the time might come 
when the scandals of law enforcement would exceed the 
scandals of its violation.’ 


‘‘Because of this decision, and apparently responding to 
the views of Mr. Justice Jackson and also becoming aware 
of the abuses which had arisen under this statute as it then 
existed,? Congress, after extensive hearings, almost com- 
pletely rewrote it, including the present new provision above 
quoted. In this connection, Congressman Hancock, one of 
the Managers on the part of the House of the revised bill 
stated during the debate as follows: 


‘The temptation and the opportunity is tremendous un- 
der the present law for renegotiators, contracting of- 
ficers of the various purchasing agencies of the govern- 
ment, and agents for collectors of internal revenue to 
take advantage of the information they discovered in 
the course of the business to enrich themselves by in- 
stigating informer’s suits. That is a temptation we 
wish to remove.’ 89 Cong. Record 10849. 





3 United States v. Rippetoe, 178 F. 2d 735, 4th Circuit. 
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‘‘Congressman Walter, also a Manager, made the following 
statement: 


“We feel that by enacting this compromise legislation 

. there will not be this ever-present invitation .. . 
for dishonest and unscrupulous investigators to turn 
over information to their friends or co-conspirators for 
the purpose of bringing suit against our citizens on in- 
formation that either comes to them by reading an 
indictment or a bill of complaint or through testimony 
before some committee or which comes to them im their 
official capacity as a representative of the United 
States. 89 Cong. Record 10846 (Emphasis supplied.’ 


“‘Tt would thus appear that the present statute was in- 
tended to prevent a former government employee from 
bringing an action of this sort, where the information upon 
which the suit is founded was obtained by reason of his 
government employment. I therefore conclude on this 
basis also that relator may not maintain her action. 


‘‘Furthermore, plaintiff’s claim is barred by the statute 
of limitations. This statute is six years (31 U.S.C.A. 235). 
However, on August 24, 1942, Congress passed a Wartime 
Suspension of Limitations Act (18 U.S.C. 590(a) 1940 Ed., 
56 Stat. 747) which provides that 


‘The running of any existing statute of limitations 
applicable to offenses involving the defrauding or at- 
tempts to defraud the United States or any agency 
thereof, whether by conspiracy or not, and in any man- 
ner, and now indictable under any existing statutes, 
shall be suspended until June 30, 1945, or until such 
earlier time as the Congress, by concurrent resolution, 
or the President, may designate’ (Italics supplied). 


‘Tt will be noted that this statute relates to indictable 
offenses, and was not applicable to civil actions. The stat- 
ute of limitations under the False Claims Act was therefore 
not suspended by the Wartime Suspension of Limitations 
Act, but in 1944 Congress in the Contract Settlement Act 
(18 USC 3287, 58 Stat. 649, 667, enacted July 1, 1944) 
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amended the language of the Suspension of Limitations Act 
by deleting the term ‘now indictable.’ This brought the 
False Claims Act within its purview, but it was not effective 
until July 21, 1944. The statute of limitations in this case, 
therefore, ran until July 21, 1944, and the time between the 
acts complained of and July 21, 1944, must be deducted 
from the six-year limitation period. The last date on which 
defendant is alleged to have committed the acts was Feb- 
ruary 15, 1943, and one year, five months, and six days of 
the limitation period therefore had expired when the Con- 
tract Settlement Act of 1944 became effective. As provided 
in that Act, the statute of limitations commenced to run 
again on December 31, 1949, three years after termination 
of hostilities.* Relator’s complaint was filed on August 27, 
1954, which was four years, seven months, and 27 days 
after the Suspension of Limitations Act was no longer ap- 
plicable. Adding to this period the one year, five months, 
and six days of limitations which had expired from Feb- 
ruary 15, 1943, to July 21, 1944, the complaint was filed six 
years, one month, and three days after the last date of the 
alleged wrongful acts. Therefore, her complaint does not 
come within the six-year period, and the claim is barred. 


‘‘Relator seeks to overcome this bar by contending that 
the Suspension of Limitations Act, as originally enacted 
and before the amendment above referred to, applied to 
civil cases. This would, of course, make the amendment 
superfluous, and I find no support for her contention. The 
eases cited by her are not contrary to the position taken 
herein, inasmuch as they relate either to criminal cases or 
claims relating to periods of time made after the amend- 
ment of 1944, which concededly makes the Suspension of 
Limitations Act then apply to civil actions in addition to 
criminal proceedings. Indeed, the opinion in one of the 


4 The period of suspension of limitations provided by this section terminated 
three years after the termination of hostilities of World War II, which was 
proclaimed at 12 o’clock noon of December 31, 1946, by Proc, No. 2714, 12 
FB. 
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cases cited by her, namely United States v. Kolsky, 137 Fed. 
Supp. 359, states that it was agreed that the prior Wartime 
Suspension Act applied only to criminal actions and then 
went on to say that inclusion of civil actions was intended 
by the later Act. Also, in Dugan and McNamara, Inc. v. 
United States, 127 Fed. Supp. 801, 130 Ct. Cl. 603, Court of 
Claims, the Court came to the conclusion that the deletion 
of the words ‘now indictable’ in the 1944 Act leads to the 
conclusion that the Suspension Act then became applicable 
to all actions involving fraud against the United States, 
whether the Government seeks redress by criminal or civil 
means. 


‘Finally, I should add that the complaint involves 15 con- 
tracts, but at the argument it was conceded that in respect 
of nine of them, the defense of res judicata is available by 
virtue of the decision of the Court of Claims in the case 
of Armour & Company v. United States, 102 Fed. Supp. 
987 (1952) 121 Ct. Cl. 716 the so-called Icing Charges Case, 
above referred to. 


‘‘There being no genuine issue of material] fact in respect 
of the points above discussed, the court has no jurisdiction 
to proceed with the action, and the relator is barred from 
maintaining it for the reasons set forth. Accordingly, de- 
fendant’s motion for summary judgment will be granted, 
and relator’s motion for the same relief will be denied. 


Counsel will submit appropriate order. 


Davip A. Prinz 
Judge’’ 
November 27, 1956 
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11 Dec. 20, 1954 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3673-54 


Unrrep Srates or America, on the relation of Mildred B. 
McCans, and Mildred B. McCans on her own behalf, 
982 National Press Bldg., Washington, D. C., Plaintiffs, 


VS. 


Armour & Company, a corporation, 501 - 12th Street, S. W., 
Washington, D. C., Defendant. 


Amended Complaint for Suit to Recover Money Under 
31 U.S.C.A. 232 


Now Come the United States of America, on the relation 
of Mildred B. McCans, a femme sole, and Mildred B. 
McCans on her own behalf, plaintiffs, by Roy St. Lewis and 
Carl L. Shipley, their attorneys, and complain of the above 
named defendant, as follows: 


1. This qui tam action is brought by the said Mildred B. 
McCans in the name of the United States of America under 
and by virtue of Title 31, United States Code, Sections 
231-233 and 235, to recover moneys unlawfully exacted from 
the United States and for damages and forfeitures accrued 
thereby by reason of this defendant’s willful and knowing 
commission of wrongful acts and presentations and failure 
to disclose material facts, as hereinafter set forth. 


2. Plaintiff is a citizen of the United States and a resi- 
dent of the State of Texas. Defendant is a corporation 
organized and existing under the laws of the State of IIli- 
nois, and is doing business in the District of Columbia. 


16 9. The various claims so made against the United 
States or agencies thereof were false, fraudulent and 
fictitious, and the United States of America has been dam- 
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aged by the overpayment thereby in the sum of Four Million 
($4,000,000.00) Dollars, more or less, which said overpay- 
ments have not been recovered by the United States or any 
agency thereof, and which include approximately One 
Million ($1,000,000.00) Dollars representing overpayments 
exacted under certain U. S. Army Quartermaster Corps 
contracts and purchase orders involved in a suit maintained 
in the Court of Claims by this defendant against the United 
States (121 Ct. Cls. 716, 102 F. Supplement 987). 


WHEREFORE, demand is made for forfeitures of Two Thou- 
sand ($2,000.00) Dollars for each such offense committed, 
constituting exaction of unlawful payments from the United 
States under approximately five hundred (500) vouchers 

issued against this defendant’s false and fraudulent 
i hg statements and/or certifications; for damages in 

double the amount of Four Million ($4,000,000.00) 
Dollars, more or less, the amount of the overcharges, less 
One Million ($1,000,000.00) Dollars, more or less, owing 
under contracts involved in this defendant’s suit in the 
Court of Claims against the United States, aforesaid; for 
an award of the judgment or proceeds of any settlement 
effected of this suit to the person bringing the same in the 
name of the United States of America and carrying the 
same on to the conclusion, judgment, settlement and ter- 
mination, aforesaid, according to the laws made and pro-~ 
vided and the rules of court applicable or pertinent, to- 
gether with the necessarily incurred costs, expenses and 
attorney fees of this suit to be taxed and added thereto. 


Roy St. Lewis 


Casu L. SHIPLEY 
982 National Press Bldg. 
Washington, D. C. 
Attorneys for Plaintiffs 
Dated: December 20, 1954. 
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28 May 18, 1956 
Affidavit 


Srare oF Inirnos ‘ 
County or Coox : | 

Cornetivs J. Kennepy, being first duly sworn, on his oath 
deposes and says: 


1. I reside at 8956 South Elizabeth Street, in the City of 
Chicago, County of Cook, State of Illinois. I have resided 
in Chicago, Cook County, Illinois, for more than 50 years 
last past. 


2. Iam employed by Armour and Company, the defend- 
ant in the above entitled cause, and have been employed by 
said company since 1917. I am the manager of the General 
Plant Accounting Department in the Comptroller’s Divi- 
sion of Armour and Company. 


3. I have read the complaint and the amended complaint 
filed in this cause and I am familiar with their contents. 


4. For several years prior to, all during, and after the 
period of time in 1942 and 1943 described in the amended 
complaint, I occupied the position of assistant manager of 
the General Plant Accounting Department in the Comp- 
troller’s Division of Armour and Company and supervised 
the preparation of the accounting records of the company. 


36 10. In the aforesaid action Armour and Company, 

_ as plaintiff therein, was awarded a judgment in the 
sum of $43,512.65 against the defendant the United States. 
This judgment has been paid by the United States to 
Armour and Company. Said judgment and its payment 
included all sums which the court found to be due to Armour 
and Company from the United States on account of the 
following contracts listed in paragraph 8 of plaintiff’s 
amended complaint: 








which latter are presently included in paragraph 8 of plain- 
tiff’s amended complaint. 


* * * & * & * = © 


CorneELIvs J. KENNEDY 


Signed, sworn and subscribed before me, 
a Notary Public, this 14th day of May, 1956. 


Frrepa BRENNER 
(Seal) Notary Public 


Frrepa Brenner, Notary Public 
My Commission Expires March 24, 1959 
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2 Filed July 2, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3673-54 


Unirep States or America, on relation of Mildred B. 
McCans, and Mildred B. McCans on her own behalf, 
982 National Press Building, Washington, D. C., 
Plaintiff 


Vv. 


Armour anp Company, a corporation, 501-12th Street, S.W., 
Washington, D. C., Defendant 


Washington, D. C. 
Tuesday, April 3, 1956 


Deposition of Mirprep B. McCans, called for examina- 
tion by Counsel for defendant in the above entitled action, 
pursuant to notice, before Alfred F. Goldstein, a Notary 
Public in and for the District of Columbia, at the offices of 
Kirkland, Fleming, Green, Martin & Ellis, 800 World 
Center Building, Washington, D. C., at 10:00 a.m., Tuesday, 
April 3, 1956. 


APPEARANCES: 
On behalf of plaintiff: 


Carl L. Shipley, Esq., 
National Press Building, 
Washington, 4, D. C. 


2 On behalf of Defendant: 


Perry S. Patterson, Esq., and 

Herbert J. Miller, Jr., Esq., 

Kirkland, Fleming, Green, Martin & Ellis, 
800 World Center Building, 

Washington, D. C. 


John P. Doyle, Esq., 
Armour & Company, 
Chicago, Illinois. 
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PROCEEDINGS 


Mr. Patterson: Let the record show that the witness has 
been sworn and the deposition is being taken according to 
notice, a copy of which has been supplied to the reporter 
and is being conducted pursuant to the federal rules of 
civil procedure. 





Thereupon, 
Mildred B. McCans 


the plaintiff herein, was called for examination by counsel 
for the defendant and having been first duly sworn by 
the Notary Public was examined and testified as follows: 


Examination by Counsel for Defendant 
By Mr. Patterson: 


Q. Will you state your name and residence, please? 
A. My name is Mildred B. McCans, voting residence, 
Tarrant County. 
3 Q. And what is your present residence? A. Iam 
temporarily quartered at 212 First Street, S.E. 
Q. And what is your residence in Texas, Mrs. McCans? 
A. In Texas, 2710 Avenue C, Fort Worth. 


9 Q. Who was your immediate superior while you 
were assigned to the Chicago Office of the Quarter- 
master? A. I believe Mr. Degnan. 

Q. Was that Mr. Frank Degnan? A. Mr. Frank Degnan. 

He supervised the activity. 
10 Q. He was your immediate superior or supervisor? 
A. Right. 

Q. And who was the director or supervisor of the office 
to whom he reported? A. Mr. Maurice Washer was Chief 
of the Legal Office. 

Q. And Mr. Washer was an attorney? A. I suppose so. 
He was— 

Q. If you know, Mrs. McCans? A. He was head of the 
Legal Department. 
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Q. If you know. Do you know whether Mr. Degnan 
was an attorney or not? A. I am quite sure he was not. 
He was an accountant. 


* * a o 2 ae o . a * 


18  Q. Now, while in Chicago, did you become familiar 

with any of the Armour contracts or had you 
audited any Armour contracts before going to Chicago? 
A. I had audited Armour’s contracts before going to 
Chicago. I did not work on the Armour files in Chicago 
except that I verified the payment of the prices. 

Q. Were there Armour files in Chicago? A. There were 
Armour files in the voucher files in Chicago. 

Q. And were the Armour files in Chicago similar in 
content to the Cudahy files you have described? <A. In the 

- voucher files they were similar, yes, sir. 
19 Q. And they related to beef products and pork 
products? <A. Yes, sir. 

Q. And did you cross-check the Cudahy files with 
Armour to verify the ceiling prices in Cudahy files? A. 
Yes, sir. 

Q. You did the same cross-checking with Swift and Com- 
pany files or Wilson files and the others to compare the 
ceiling price charged for a particular product? A. I 
verified those voucher payments. I did not do that 
officially. Officially I audited the Cudahy Packing Company 
claims. 

Q. What was your precise purpose in your cross- 
checking to verify the payments? A. I was interested in 
the problem. 

Q. What do you mean by that? A. What do I mean? 
Just a minute now. 

Q. What was your interest in the problem as you put it? 
A. My interest in the problem is the same as any American 
citizen working for the U. S. Government. 

Q. Did you become persuaded on the basis of your 
examination that Cudahy had charged the government 
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over ceiling prices for its beef or pork products? 
20 A. Will you state that question, please? 


(Question read.) 


The Witness: The Cudahy Packing Company had 
charged the government over ceiling prices for all meat 
products sold to the government. 


By Mr. Patterson: 


Q. That is both pork and beef? A. Right. 

Q. Now, in comparing and verifying Cudahy payment 
vouchers by checking against Swift or Wilson files did you 
determine that those packers had charged the government 
over ceiling prices on meat products? A. Correct. 

Q. Did you arrive at the same conclusion with respect 
to Armour & Company? A. Correct. 

Q. And it was on the basis of your analysis and your 
eross-check in Chicago that you concluded that all— 
A. I verified the payment. J had made that determination 
before I went to Chicago. 


25 Q. To get back to your work in Chicago, did you 
complain to Mr. Degnan that Cudahy or Swift or 
Armour had sold meat products, either beef or pork to 
the government at over-ceiling prices? Did you bring that 
to his attention by memorandum? A. I brought that to his 
attention. 
Q. And did you feel that the government was obligated 
to do something about those over-ceiling charges? <A. Yes. 
Q. And what did you think should be done? A. I 
thought the government should send the packers some bills. 
* * * co & ? ? & s 2 
Deponent did not understand the question to include 


Armour. She stated repeatedly to defendant’s counsel 
during the taking of her deposition that while she was in 
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Chicago she was prohibited from discussion of any claim 
or suit not assigned to her. 

The question is for correction. 

The answer: 

‘A. I brought that (indebtedness of Swift, Wilson and 
Cudahy Packing) to his attention on my last day of duty 
in Chicago.”’ 

I did not attempt to discuss with either Mr. Washer or 
Mr. Degnan after the first brush-off noted at bottom of 


page 20. 
34 Q. Now, did you make any disclosure to the 


General Accounting Office of the charges you had 
made to Mr. Compton? A. Yes. 
Q. And to whom did you make this disclosure? A. Mr. 
Wayne Smith. 
Q. And approximately when did you make your dis- 
closure to Mr. Smith? A. The same day that I tendered 
the application to the Personnel Division. 
35 Q. Who was Mr. Smith and what was his position 
in the GAO? A. I believe he was an assistant to 
the General Counsel for the Comptroller General. 


* * * * 2 * * 2 5 co 


37 Q. Did you make any disclosures with respect to 

Armour & Company? A. Probably I made a general 
statement, included all the packers of which Armour is 
one. 

Q. Can we agree that you told Mr. Smith that you 
thought Armour, Cudahy, Wilson and Swift all owed the 
government money under contracts for meat products sold 
during the war? A. All meat packers. 

Q. Not only the four I have mentioned? A. Not— 

Q. Do you recall whom you mentioned specifically? A. 
I mentioned those packers whose claims were pending 
before the General Accounting Office. 
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Mr. Shipley: Who were they? 

The Witness: They were Wilson, Wilson had a claim for 
wrapping. Swift and Company had a claim for adjust- 
ments on beef. The Cudahy Packing Company had a claim 
for price adjustment on its beef. Those claims were then 
before the government on offers of compromise. 

Q. What was the status of Armour? A. Armour’s suit 
for icing charges was pending before the Court of Claims. 
I had reported on that, made a preliminary report on that 
suit, that was work done. 


71 Q. But did you charge that Armour had charged 
over-ceiling prices to the government? A. Yes. 

72 Q. To Mr. Smith? A.I told Mr. Smith that 
all the meat packers had, while they had that 

privilege. 

Q. So there was nothing new, novel or unusual for them 
to do it while they had the privilege? You were not 
telling him something he did not know? A. Yes, I was 
telling him something he did not know. 


86. Q. You stated you checked the vouchers paid to 
Armour? A. Not all of them. 
Q. You did make spot checks of them in Chicago? A. 
Yes. 
Q. You did notice irregularities in them? A. Wait a 
minute. Irregularities in what? 
Q. In prices? A. I noticed increases in prices. 
Q. Did you not consider that an irregularity? A. 
Highly. 
€ * * we e ? * * e * 
128 When did you make this report roughly? A. 
Roughly in 1949. 
Q. And when you made the report were you aware that 
Armour had made over-ceiling sales of pork products to 
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the government at any time during the war? A. Yes. 
129 Q. Now, can you state during what period such 

sales had been made? A. During the period of 
July 1942 through January 1943. 

Q. And how exactly did you know that? A. By examina- 
tion of the invitations for bid and reports of awards. 

Q. And nothing else. A. No. 

Q. Is it your statement that that was a sufficient basis 
for you to conclude that there had been over-ceiling sales 
of pork products? A. Yes. 

Q. Who did you tell about this? A. I told my boss. 

Q. Mrs. Briggs? <A. Yes. 


Q. Did you collaborate with or assist Mr. Compton in 
the writing, editing of a book on domestic relations? A. 
Yes. 
130 Q. Was it during this period? A. Yes, partly. 
Q. Was your work of a semi-legal nature, check- 


ing citations? A. Yes. 

Q. And did you work fairly closely with Mr. Compton 
on this particular publication? A. I obtained information 
from lawbooks and took them into Mr. Compton’s office on 
occasion. 

Q. Was this work done at the Office of the Quarter- 
master? <A. No. 

Q. Or was it done on Quartermaster time? A. No. 

Q. Did you ever discuss your work with Mr. Compton? 
At the same time you were working on the icing case, did 
you ever tell him of your opinions in respect to over-ceiling 
charges? A. As to all meat packers, yes. 

Q. And what did you tell him? A. I told him we should 
send some bills to these people and they would withdraw 
the suits for beef, for overcharging. 

Q. By all meat packers, you mean Armour, Swift, 

Cudahy, Wilson and Abraham Brothers and Kingan, 
131 all of them? A. All of them. 
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Q. You felt they had all charged unwarranted over-ceil- 
ing prices; is that correct? A. Yes. 


sd * * ad * * * * ad o 


148 Q. Tell me about this long distance telephone call. 
Whom did you call? A. Mr. Maurice Washer. 
Q. What did you say to him? A. I asked him for some 
voucher records. 
Q. What voucher records? A. Armour and Company. 
Q. For what period? <A. For the period of the govern- 
ment’s fiscal year 1945. 
Q. When does that commence? A. On the first day of 
July 1942. 
Q. And the end is on the 31st day of June 1943? 
Correct? <A. Yes. 
Q. You wanted Armour payment voucher records and 
payment vouchers for that fiscal year? A. Yes. 
Q. What else did you say to him? Did you tell him why? 
A. I wanted to examine them in connection with the 
149 icing charges case. 
Q. And what else did you tell him? A. I believe 
that was all. 


150 Q. Tell me what Mr. Washer said to you in this 
long distance conversation? A. He said _ the 

voucher records for the period had been destroyed. 

Q. What else did he say? A. That was it. 

Q. And what did you say to him? A. Nothing I could 
say. 

Q. He had had the file in the icing case had he not prior 
thereto? A. It was then in his office. 

Q. So what did you send him and for what? A. I had 
already sent it. 

Q. So then what happened? Did you believe him when 
you told him that payment vouchers had been destroyed? 
A. I could not dispute the man. 
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Q. Did you subsequently determine that they had or had 
not been destroyed? <A. Yes. 

Q. What did you determine? A. That they had not been 

destroyed. 
151 Q. Did you locate them? A. Yes. 

QQ. When? A. Let’s see about the 15th of Feb- 
ruary, 1951, just about that date. Please don’t pinpoint 
me on that date. It might turn out to be Sunday. 

Q. But they were not located during the period of the 
icing case? A. Yes. 

Q. No use was made of the payment vouchers during 
the icing case? A. I don’t know. I had sent the case to 
Chicago. It was out of my hands. 

Q. Then your answer is to your knowledge no use was 
made of those payment vouchers in the defense of the 
icing case? A. Not to my knowledge. 

Q. Was any report made from Chicago on your trans- 
mittal? A. I do not know. 

Q. But you located these Armour payment vouchers in 
1951? A. Right. 

Q. And did you tell Mr. Washer ‘‘I located the payment 

vouchers you said were destroyed’’? A. No. 

152 Q. Why not? A. That would be sassy. 
Q. You felt you had no responsibility, correct? 
A. No, it was not my responsibility. 


164 Q. Now it was then you asked for payment 
vouchers? A. Yes. 

Q. Did Mr. Rock suggest that you ask for payment 
vouchers? A. No. 

Q. ‘Did you suggest that they would be relevant? <A. I 
suggested to Mr. Rock. 

Q. Why? A. In other words for determining what 
Armour and Company was paid. 

Q. Paying for what? A. For the commodities listed in 
the list attached to that case. 
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165 Q. In the purchase orders you mean? A. Yes. 
Q. And is it correct— A. Not listed in the pur- 
chase orders. Wait a minute, in the list of purchase orders. 

Q. But the payment voucher would reflect what Armour 
had been paid for the commodities involved in the list of 
payment orders, correct? 

Purchase orders, I beg your pardon. A. Yes. 

Q. And you thought they would be relevant? A. I did. 

Q. And why? A. The suit required analyses of that 
43,500-odd dollars set out in the petition. 

Q. I understand that, but with respect to the products 
involved in those purchase orders, why did you consider 
and advise an examination of payment vouchers? A. 
There was always in my examination of any suit or claim 
a question of finding a counterclaim. That was a part of it. 

Q. And that is why you thought the payment vouchers 
were relevant? A. That was not the only reason. 

Q. That is one reason? A. Yes. 
166 Q. You felt they would reflect a basis for counter- 
claim? A. That was one reason. 

Q. And the counterclaim would be over-ceiling charges? 
A. That was one reason. 

Q. That would be on beef produce and pork products? 
A. On pork products. 

Q. On pork products and only on pork products because 
the beef case had been settled? A. Right. 

Q. What was the other reason or what other reasons did 
you think they would be relevant to? A. I might find 
something that would reflect that initial icing charge set 
up in that suit. 

Q. Will you explain to me what you mean by that? A. I 
might find something that would reflect that charge. 

Q. Such as an invoice. A. Such as an invoice. 

Q. Or what else? A. Or such as a payment of an invoice. 

Q. You considered it was necessary to verify the pay- 
ment of those icing charges if Armour was entitled to 
recover them; is that correct? A. Looking for some- 

















16 


167 thing to show that Armour was not entitled to 
recover them. 

Q. And how would that appear in a payment voucher? 
If you can explain— A. Payment voucher file. 

Q. If we can wind it up, what did you anticipate would 
reflect that Armour was not entitled to recovery of the 
icing charge of that initial icing charge? <A. If I could 
find they had already been paid, I could find that they were 
not entitled to additional payment for it. 


168 Q. Now calling your attention to the second para- 

graph, will you state the basis for your statement 
that between July 1, 1942 and February 15, 1943, the testi- 
mony is that the defendant sold pork at prices in excess of 
the established ceiling prices? A. Based on my review 
of Quartermaster Procurement records. 

Q. Now, will you tell me what records you reviewed? 

A. The 431 meat files setting out procurement week 
169 by week of commodities. 

Q. What did that file contain? A. That file con- 
tained a copy of the abstract of bids, copy of the report 
of awards. 

Q. And what else? A. For that product. 

Q. And what else? A. In that file that was all. 

Q. Was there any other basis— A. Transmittal letter. 

Q. —for your charge that pork products were sold in 
excess of ceiling prices? A. That was my basis. 

Q. There was no other basis? A. My examination sub- 
sequent of contracts between Armour and Company and 
the Office of the Quartermaster General. 

Q. Mrs. McCans, will you tell me when you examined this 
file 4817 A. In 1948, beginning 1948, and I left the files in 
the Office of the Quartermaster General stored in two foot 
lockers. 

Q. Where? A. In the Office of the Quartermaster 
General. 
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170 Q. No, Mrs. McCans, let’s stay with Exhibit 2 and 

in this paragraph 2, you state there that you are, 
that your charge of over-ceiling sales of pork products 
by Armour in the indicated period was based on the reports 
of awards and procurements of pork products contained in 
this file 481; is that correct? A. That contained the 
abstracted bids, reports of award, and transmittal letters 
from Chicago. 

Q. Did it contain any record of ceiling prices? A. Not 
the 431 pork products, no. 

Q. It contained no Armour purchase orders? A. No. 

Q. Nothing in it related specifically to Armour? A. 
Armour would be mentioned on the abstract of bids as 
bidder number five or number six or whatever the number 
was, 

Q. And what else would it reflect about Armour? A. It 
would reflect the award of contracts to Armour, the 
quantity and the contract price and the destinations to 

which the commodity was to be shipped. 
171 Q. And anything else? A. I don’t recall anything 
else. 

Q. Was there any product description? A. The abstract 
of bids contained the product description. 

Q. And how was the product described? Would it be 
hams, five hundred thousand pounds? A. Hams regular, 
Federal Specification No. so and so, type so and so, grade 
so and so. 

Q. And the number of pounds, the quantity? A. The 
total quantity, contract quantity, and the quantity to be 
shipped to the various destinations. 

Q. And did it contain a price for each destination or the 
ageregate price under the contract? A. It contained a 
variation of prices as to each destination after November 2, 
when the contracts began to be issued FOB origin. 

Q. Was this file 431 concerned with pork products alone? 
A. No. 

Q. And you say you examined it in 1948? A. Yes. 
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Q. When in 1948? A. At various times, beginning with 
1948 and had occasion to refer to those files, subsequently. 


s * * a * oe * e * 


174 Q. The next question is: Did you determine that 
over-ceiling prices had been paid? A. Subsequently 
when I saw the payment vouchers. 

Q. That was in Chicago; is that correct? A. Yes. 

Q. That was in February 1951? A. Beginning with 
February 1951. 

Q. Between 1948 and 1951 did you make any investiga- 
tion at all to find out whether procedural six applications 
had been filed on those products? A. Yes. 

Q. When and where? A. I searched the National 
Archives file. 

Q. Was this in connection with the icing case or the 
beef adjustment or both? A. Both. 

Q. And where else did you search? 

National Archives and— A. The warehouse, storage 
warehouse of the Reconstruction Finance Corporation’s 
records in Washington. I don’t remember the street 
number. 

Q. Were those OPA records? A. Yes. 


175 | Q. Were there applications filed for that fiscal 
year? A. There were applications filed in the Office 
of Price Administration for pork products for the govern- 
ment’s fiscal year 1943. 
Q. Were you able to ascertain for what periods 
176 this was? A. Yes. 

: Q. Can you state for what periods and what 
products such applications were filed, to the best of your 
recollection? A. To the best of my recollection there was 
an application filed by Armour and Company under 
supplementary regulation No. 4 for some sutures. That 
was the only Armour application I found during the 
calendar year 1942. 








Ue, 


Q. Did you find any other procedural six applications 
for the period— A. For beef, yes. 

Q. For pork for the period between July 1, 1942 and 
February 15, 1943? A. Are we talking about the applica- 
tions that were filed or the Armour applications? 

Q. I am talking only about Armour procedural six 
applications on pork products for the period described in 
your paragraph 2 of Exhibit 2. A. There were no applica- 
tions filed by Armour for pork adjustments prior to the 
first part of April 1943. 

May I correct that date? I said April; it was March, 
1943. 


£ * * % * sd * * & ca 


202 Q. Mrs. McCans, I would like to call your atten- 

tion to your affidavit again and to the third page of 
that affidavit, commencing in the first full paragraph 
wherein it states that the aforementioned payments are 
evidenced by voucher records of the Finance Office, U. S. 
Army, Chicago, Illinois, designated as money accounts 
of Colonel F. D. Ayers, Fiscal Year 1943. 

The said vouchers were numbered within the numerical 
series 100,000 through 350,000. 

Is Colonel Ayers currently the custodian of these pay- 
ment vouchers, Mrs. MeCans? <A. No. 

Q. Where are these payment vouchers, Mrs. McCans? 
A. These payment vouchers were on Adams Street in the 
basement of a building there and the sub-basement. 

Q. Do they reflect payments by the Finance Officer in 

Chicago to Armour and Company? A. Correct. 
203 Q. And for the fiscal year 1943? A. That is 
correct. 

Q. Do these payment vouchers in this series 100,000 
through 350,000 all relate to Armour and Company? A. 
No. 

Q. And is it correct to state that they relate entirely 
to meat packers? <A. No. 
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Q. To what do they relate? A. All procurements within 
that region for which the Finance Officer had payment 
authority and duty. 

Q. You stated that these payment vouchers were at what 
address? A. 222 West Adams, as I recall the address. 

Q.| And do you know where they are now, Mrs. McCans? 
A. No. 

Q. And are these the payment vouchers you examined 
while in Chicago as a claims examiner working primarily 
on the Cudahy claims? A. Yes. May I have the question 
again please? 


(Question read.) 
The Witness: Yes. 
By Mr. Patterson: 


Q: When did you last see these payment vouchers, Mrs. 
McCans? <A. On Friday—Monday was the 5th, 
204 what day was Friday before that? 
Q. Would it be Friday, November 2, Mrs. McCans? 
A. On the Friday preceding November 5. 
Mr. Shipley: Of 1951. 
The Witness: 1951. 


* * * e * & * * * o 


205 Q. And as you stated, I believe, yesterday, or 

earlier in your examination of Cudahy contracts you 
cross-checked with other meat packer payment vouchers? 
A. No, sir, I did not make that statement. 

Q. What did you do with the payment vouchers? A. I 
made that check of the prices in Washington. 

Q. I am not sure I understand what you mean. Will 
you explain that? A. I made that price check in Wash- 
ington in the handling of abstract of bids, reports of 
awards, and applications for adjustment and prices of 
meats. ! 

Q. And was this by Armour? A. Included. 

Q. It did include Armour. A. It did. 








b 
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Q. And in connection with pulling these payment 
vouchers, you verified your previous review of Armour 
contracts in Washington. A. Yes. 

Q. And concluded that there were over-ceiling charges? 
A. I saw that the prices previously checked had been 

paid. 
206 Q. You had already concluded that the prices 
previously checked reflected over-ceiling charges by 
Armour? A. Yes. 

Q. That is for pork products for the fiscal year 1943? 

A. Yes. 


* * * * * * * * ca x 


Q. And you never discussed that fact with Mrs. 
Briggs? A. Yes. 

Q. What did you tell her about it? A. I told her there 
were no applications for the earlier period when they were 
being paid, and— 

Q. When they were being paid what? A. The over- 
charges, over-ceiling prices. 

Q. You had determined that there had been over-ceiling 
prices on pork? A. Yes. 

Q. And you told Mrs. Briggs there had been no adjust- 
ment applications filed; is that right? A. That is right. 

Q. Did you tell her what that signified to you if 
214 anything? A. From that record OPA would come 
to the conclusion that Armour and Company did not 

sell the government any pork. 

Q. Did you interpret that to be the case? A. No. 

Q. But you did not conclude that it provided any basis 
for a possible counterclaim? A. I am talking about the 
applications that I found. I knew there was no counter- 
elaim in those contracts. 

Q. But I am talking about your statement to Mrs. Briggs 
that no application had been filed for the earlier period. 

You stated you told Mrs. Briggs that there were no 
applications for the earlier period? A. Yes. 
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215 Q. Do I state your testimony given yesterday 
correctly if I say that on the basis of your examina- 
216 tion of the materials in this file 431, you concluded 
that Armour had made over-ceiling sales of pork 
products to the government? A. Yes. 
Q. And during what period? <A. During the period 
July 1, 1942 through the middle of February 1943. 
Q. Did you reflect this conclusion to Mrs. Briggs at the 
time of your study of this particular file? A. Yes. 


218 Q. I say have you ever made any examination of 

' the contracts which are stored’ according to this 
statement in this warehouse in Kansas City or in this 
Kansas City record depot? A. Yes. 

Q: When did you examine these contracts? A. In 
Chicago 1951. 

Q. And what are those contracts you examined? A. I 
examined the contracts of the Cudahy Packing Company. 

Q. I am referring only there to the contracts relating to 
Armour because I assume that your affidavit does not 
relate to Cudahy contracts or does it? A. It does not. 

Q. Then will you confine yourself to the Armour con- 
tracts which you examined in Chicago which you state 

here is a fact they are now stored in Kansas City. 
219 A. Not Armour contracts. 
| Q. What do you mean not Armour contracts? A. 
They were there. 

Q. You stated a moment ago that you examined Armour 
contracts in Chicago. A. I stated that I examined con- 
tracts from the Kansas City Depot in Chicago. 

Q. You misunderstood me, Mrs. McCans. I was 
referring to the Armour contracts to which your affidavit 
refers. 

Have you ever examined them, these Armour contracts 
which you state are stored in the Kansas City records 
depot? A. I have seen them. 








23 


Q. Where did you see them? A. In Chicago. 
Q. And when? A. In 1951. 


249 Q. You state in Paragraph 9 that the four million 

dollars of overpayments have not been recovered 
and include approximately one million dollars representing 
overpayments exacted under certain U. S. Army Quarter- 
master contracts and purchase orders involved in a suit 
maintained in the Court of Claims by this defendant against 
the United States (121 Court of Claims 716) (102 Fed. 
Supplement 987). 

Will you tell me how you arrived at that figure? A. The 
four million dollars represented the amount of over-ceiling 
charges for 31 weeks and I deducted from that a per- 
centage applicable during the period of those purchase 
orders. 


251 Q. Are you able to relate that pork price to the 

purchase orders in the icing suit? A. That is simply 
by comparison of the contract price and the selling price as 
to each commodity. 

Q. Is it your position that this one million dollars of 
pork products was involved in the contracts involved in that 
icing suit? A. Yes, that approximately one million dollars 
of it is due and owing to the government on those purchase 
orders involved in that suit. 

Q. And it was with respect to those that if a counter- 
claim or set off were to be asserted that it should have been 
done there? A. That court, that Court of Claims, as I fol- 
lowed the case of course—I am not a lawyer but I can 
read—that court has said what is to say on that point, 
counterclaim. 

Q. But it was on that basis that you excluded as an ele- 
ment of damages one million dollars; is that right? A. Yes. 

Q. To clarify my understanding, is that on the basis of 
your position that any pork purchase order involved in the 
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icing case is not a subject of recovery under this suit of 
yours? A. Is not a subject of recovery of damages. 


* * * cod * m * * * - 


252 | Q. And the purchase orders in that icing case are 
all relatable to contracts within the period of this 
suit? A. Yes. 

Q. And then in your concluding paragraph, the one that 
comments ‘‘wherever’’, you ask for damages in double 
the amount of four million dollars less one million dollars 
more or less owing under contracts involved in this defend- 
ant’s suit in the Court of Claims. 

Those are contracts which but for that Court of Claims 
action would otherwise be in this suit as an element of 
damages for over-ceiling charges; is that correct? A. Yes. 


* * * * * * te * * * 


258 Q. Now, on what data or documents did you base 
the computations set forth in pages 1 through 11? 
A. From ceiling prices obtained from the Archives 
259 by way of dictation— 
Q. What ceiling prices did you obtain from Ar- 
chives? A. The ceiling prices noted in the sheets. 

Q. From what documents? A. From the applications of 
other packers and—let’s see now. 

Q. I would like to explain your methodology, Mrs. 
MecCans. Did you start with a ceiling price for a given 
product and work backwards or did you begin what you 
did with a contract price for a specified product and 
compute the applicable ceiling price from the regulations? 

Could you answer which method you followed? A. As 
to these sheets? 

Q. Yes, as to sheets one through eleven. A. I obtained 
the contract prices in the Department of Justice— 

Q. When? A. In October 1954. 

Q. Was that your first contact with the contract prices? 
A. No. 
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Q. When had you first become familiar with those con- 
tract prices? A. From the abstract of bids and re- 
ports of awards, during my employment with the United 

States. 
260 Q. Now, did you have copies of contracts sub- 
mitted you by the Department of Justice? A. They 
were submitted to me in the Department of Justice for 
review. 

Q. And was the selection based upon your request? A. 
No. 

Q. And where did the documents come from? A. I 
understand they came from Chicago. 

Q. And do you know when they were brought from 
Chicago? A. They were brought from Chicago in Sep- 
tember or October of 1954. 

Q. And is it my understanding that you made no specific 
request for any contract? A. Yes, I did. 

Q. And how many contracts did you specifically request? 
A. I specifically requested all contracts having to do with 
Armour and Company for the period of this suit. 

Q. And how many contracts were made available to 
you? A. 33. 

Q. And you state that some, if not all of them were 
contracts you had previously examined? A. I had previ- 
ously examined the information in the abstracts of bids 

and reports of awards. 
261 Q. Had you ever seen these particular contracts? 
A. I had seen copies thereof. 

Q. And where did you see the copies? A. Attached to 
the payment vouchers in the storage basement in Chicago. 

Q. Did you examine the contracts at that time? A. Yes. 

Q. In detail? A. Yes. 

Q. And these are Armour and Company pork contracts? 
A. Yes. 

Q. So when you were in Chicago as a claims examiner 
in 1951, you had carefully examined these contracts that 
were sent to Justice? A. Not all of these contracts, no. 
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Q. But can we say a good portion of them? A. Yes. 

Q. Now, if not by you, who did select the contracts 
which you reviewed at Justice in 1954? A. I understand 
it was Mr. Degnan, but I do consider that that question 
put to me is— 

Q. If you don’t know, you should say so, Mrs. McCans, 

and the record will reflect it. A. Right. 
262 Q. Do I understand that you don’t know who 
selected them or why they made the selection? A. 
I don’t know who selected them. 

Q. When was your last previous contact with these con- 
tracts prior to September or October of 1954? A. I believe 
it was in November of 1954. 

Q. I say when was your last prior contact with these 
Armour pork contracts prior to September or October or 
November of 1954? When had you last seen them? A. 
I had last seen them, copies thereof attached to the pay- 
ment vouchers over a period of 8 months preceding the 
second day of November 1951. 

Q. Is it correct to state that you had not seen or used 
these contracts in any way after November 5, 1951, and 
up to the date of filing your original complaint against 
Armour and Company? A. I had not. 

Q. And it is also correct to state that you had not seen 
the records in file 431, the award of bids, which you have 
previously described from 1954, rather 1951, when em- 
ployed in the Legal Division, until the date of filing your 
original complaint? <A. I had not. 


* e s e * * * * * * 


359 Q. Mrs. McCans, I would like you to describe the 
documents which in your opinion are necessary in 
order to document and demonstrate an over-ceiling 

360 charge by a packer for a particular meat product? 
A. The negotiations between the packer and the 

government. 

Q. And what do you mean by the negotiations? A. 
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Among those available to me the abstracts of bids and the 
reports of awards. 

Q. And what else? A. The contract itself. 

Q. And by the contract will you state what you mean? 
A. I mean the contract signed by the packer and the repre- 
sentative of the government. 

Q. Is that for the purpose of the period involved in this 
sult, synonymous with a letter purchase order. A. The 
letter purchase order came into being when the market cen- 
ter system was set up and the market center system was 
responsible for all procurements of perishable subsistence 
for only a part of the time covered by this suit. 

Q. And will you state how much of the time? A. Entire 
responsibility for perishable meats presumably began on 
the second or third day of October 1942. 

Q. Is it correct to state that after that date letter pur- 

chase orders were used and were the contract between 
361 the packer and the government? A. Letter purchase 

orders were used by the market center system prior 
to that date. 

Q. What other contracts were used? A. Chicago QM 
Depot contracts. 

Q. What documents in addition to those you have named 
so far must one examine in order to arrive at the deter- 
mination of whether or not an over-ceiling charge has been 
made and collected? A. The voucher documents. 

Q. And what else? By voucher documents, what do you 
include? A. I mean the voucher and the documents at- 
tached thereto. A copy of the voucher. 

Q. Would you state what those documents are usually 
from your experience? A. Usually that voucher file con- 
tains a copy of the contract, the invoice, the receiving re- 
ports, and occasionally there would be copies of shipping 
documents. 

Q. And what do you mean by a shipping document? A. 
Well, a shipping document. 
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Q. Is that the term used in describing such a document? 
Ry Kes. 

Q. And are there any other documents which are 

362 | necessary for an over-ceiling determination? A. The 

' documents necessary are those supposed to have been 

filed in the Office of Price Administration for the over-ceil- 
ing charge. 

Q. Those must be examined also; is that correct, in order 
to find out whether or not there has been an over-ceiling 
charge? A. Yes, sir. 

Q. Now, are there any other documents which one must 
examine before reaching that conclusion? A. I made a 
practice in all cases of examining the renegotiation files. 

Q. Mrs. McCans, I want to exhaust the list of documents 
which in your opinion are essential to the demonstration of 
an over-ceiling charge. A. I have done that. 

Q: You state you always made a practice of examining 
the renegotiation file. Will you describe what that file was 
or what was included in that and where it was? A. As to 
Armour and Company, there were two renegotiation files 
attaching to the period of this suit, very thin. I examined 
those files. 

Q. Where were they? A. They were filed in the Office of 

the Quartermaster General which was the agency 
363° charged with the responsibility of renegotiating these 
war contracts, 

Q. When did you examine these renegotiation files? A. 
At a number of times in 1949 and 1950. 


364 Q. What additional information did you consider 
necessary in the development of the existence of an 
over-ceiling charge. A. I examined records of prices filed 
with the OPA as ceiling prices. 
Q. Any other records or documents? A. Applications 
for adjustment. 
Q. And up to this point you have not mentioned pur- 
chase orders. Do you consider them significant in the 
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determination of whether or not there has been an over- 
ceiling charge? A. I examined very few of the purchase 
orders. 

Q. But do you consider the purchase orders of signifi- 
cance in determining whether or not there has been an 
overceiling charge? A. No. 

Q. Are there any other documents which are material to 
the determination of whether or not an over-ceiling price 
has been charged? A. There might be. Those were the 
ones I examined. 

Q. But what other documents do you consider of mat- 
erlal significance in arriving at your conclusion that there 
was an over-ceiling charge? A. Those are sufficient. 


* * ad * * © * * * 


Q. Now, does that exhaust the documentation 
which you consider necessary in order to determine 
whether or not there has been an over-ceiling charge? 

366 A. Those are the documents which were necessary 


for me to see to determine whether there had been 
an over-ceiling charge for which an application had not 
been filed. 


Q. Now, Mrs. McCans, you have testified that you 

have determined from an examination of the 431 

file in Washington on pork products that Armour had made 

contracts which reflected over-ceiling charges for such 
products. 

Is that correct? A. Yes. 

Q. And you testified that you had made a search in 
Archives to determine whether or not Procedural 6 ap- 
plications for price adjustments with respect to such meat 
products had been filed; is that right? A. I said that I 
examined all regulations under the pork regulation and 
under PR-6. 

Q. And you found no pork applications for the period 
covered by your suit; is that correct? A. I found pork 
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applications for the subsequent period when the packers 
could not receive the over-ceiling charges. 

Q. Did you find any applications for adjustment with 
respect to the contracts identified in your suit? A. No. 

Q. Did you find any applications for the period covered 
by your suit? A. Well— 

Q. When you went to Chicago in the course of 

372 your work on the Cudahy claim, you had occasion 

to determine that Armour had billed for and been 

paid for the meat products involved in this action; is that 
correct? A. Yes. 

Q. At what point did the bills and invoices submitted 
by Armour become false claims? A. When they failed to 
apply for it. 

Q. When did they fail to apply? A. They failed to apply 
for those earlier over-charges at the time they entered into 
the contract. 

Q. And when did you determine they filed to make the 
requisite applications for adjustment? A. I determined 
that in 1950 in Washington, D. C. 

Q. Did you not also determine that in Chicago in 1951? 
A. I determined in Chicago that they had received the 
money. 

Q. And did you conclude from that they had submitted 
false claims? <A. Yes. 


528 Q. Can you state whether there are any other 
contracts or documents of any nature, whether they 
are procedural six applications or contract documents or 
documents of whatever nature which you expect to rely on 
to substantiate your charge of over-ceiling sales by Armour 
during the period covered by your suit? A. I reserve an 
objection to that question. 
Q. Do I understand that there are other docu- 
529 ments that you have other facts? A. Yes. They 
are government documents. 
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Q. And can you state at this point what they are? A. 
There is a file reeord—I still am reserving an objection. 

Q. Are these documents presently in your possession? 
A. No. 

Q. Can you describe the nature of the documents and 
their whereabouts? <A. This is the size, three by five. 

Q. It is a three by five index card. A. It isn’t an index 
card, it is a very thin piece of paper this size. 

Q. And where is this file of cards and what does it 
contain? <A. It contains a record of each procurement by 
the serial number of the invitations for bid. It contains 
the information as to the commodity and the prices and the 
contract quantity and contract value of the procurement. 
A. That is, the procurement value, and— 

Q. Anything else? A. The dates. 

Q. The dates of the contractor shipments? <A. No, the 
dates of the procurement. The invitation for bid date and 
in some instances I believe there is contract information 

by date and— 
530 Q. Does it also set forth product specification? A. 
By number. 

Q. What do you mean? A. By specification number. 

Q. And a product description? A. Not a detailed de- 
scription. 

Q. Where is this file, Mrs. McCans? A. It is in the 
office of the Quartermaster General. 
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No. 13,729 
Questions Presented 


This appeal is taken from entry of summary judgment 
by the District Court in favor of defendant-appelee after 
plaintiff-appellant had instituted action seeking recovery 
for the United States of monies wrongfully exacted under 
the Emergency Price Control Act of 1942, together with 
damages and forfeitures provided by the False Claims 
Act. In the opinion of appellant, the following questions 
are presented: 


1. Whether the District Court had jurisdiction to hear 
and determine the issues before it under the provisions 
of Section 232 (C) of the False Claims Act. 

(a) Whether, within the meaning of Section 232 (C), 
this suit is based upon evidence or information in posses- 
sion of the United States at the time the suit was brought. 


2. Whether the Wartime Suspension of Limitations 
Act is applicable to civil sanctions. 


3. Whether this action is res judicata. 
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Sn The Guited States Court of Appeals 


FOR THE DIstrIcT OF COLUMBIA CIRCUIT 


No. 13,729 


UNITED STATES OF AMERICA ON THE RELATION 
oF Miuprep B. McCans, anp Miuprep B. McCans 
on Her Own BHALF 
Appellant 
Vv. 


ARMOUR AND Company, A CORPORATION, 
Appellee 


On Appeal from the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


This is an appeal from an order [R. 39] of the United 
States District Court for the District of Columbia deny- 
ing plaintiff-relator’s (appellant’s) motion for summary 
judgment in an action for recovery under the False Claims 
Act (Title 31, Sections 231-233 and 235, United States 
Code) of monies unlawfully exacted from the United 
States of America in violation of the Emergency Price 
Control Act of 1942 (50 U.S. C. 1944 Ed., Sections 901, 
et seq.). 

The order was entered on appellee’s (defendant’s) 
motion for summary judgment, following hearing pur- 
suant to special assignment, wherein appellee invoked 
the jurisdiction of the District Court under Section 232(C) 
of the False Claims Act. 

This Court has jurisdiction of this appeal under 28 U. 
S.C.A. Section 1291. 














| Statement of the Case 


This is a qui tam action under 31 U.S.C. 231-233 and 
235 herein referred to as the False Claims Act. It is 
brought in the name of the United States by relator, 
Mildred B. McCans, to recover damages and forfeitures 
provided by the False Claims Act by reason of over- 
charges exacted from the United States in violation of the 
Emergency Price Control Act of 1942, and certain 
maximum price regulations and price adjustment regula- 
tions issued pursuant thereto by the Office of Price 
Administration. 


The wrongful acts were of a pecuniary nature and were 
committed between July 1, 1942, and February 15, 1943, 
covering a period of upward adjustment in OPA ceiling 
prices permitted to be charged and received for meats and 
other commodities sold to war procurement agencies, 
subject to certain conditions specified by the said OPA 
regulations. 


Following oral statements of a former employee of the 
Office of Price Administration, purporting to justify in- 


creases in prices of partially boned pork loins, the Depart- 
ment of Justice declined to enter the suit. 


The complaint charges that between the dates of July 
1, 1942, and February 1, 1943, Armour and Company sold 
and delivered to government war procurement agencies 
dressed hog carcasses, fresh and cured fabricated pork 
cuts, and canned pork products at prices in excess of max- 
imum ceiling prices established by the Office of Price Ad- 
ministration ; that it presented bills or claims to the United 
States and received therefor the amounts billed, and 
failed to apply to OPA for the excess, totaling approxi- 
mately $4,000,000.00, to which it was not entitled; and 
that it thereby became liable to the United States in 

: and forfeitures under the False Claims Act for 
sums of money totaling approximately $8,000,000.00. 


At the time the complaint was filed, the appellee here- 
in was a corporation duly organized and existing under 
and by virtue of the laws of the State of Illinois, with 
its principal| place of business located at Union Stock- 
yards, Chicago, State of Illinois. At all times and dates 


2 











pertinent to this action, the defendant herein had an 
operating agreement with its principal subsidiary, Armour 
& Co. of Delaware, under which agreement operations 
of all branch houses and other selling units were under 
management of defendant’s said principal subsidiary prior 
to merger with defendant in September, 1943. 


Appellant was anemployee of the United States govern- 
ment from October, 1940, to November, 1951. She was 
a Claims Examiner in the Office of The Quartermaster 
General, U. S. Army, in Washington, D. C., from 1944 
until Februaay, 1951, when she transferred to Chicago, 
Illinois, with the same agency, for work on meat packers’ 
OPA adjustment cases, under an allocation of funds 
especially appropriated by the Congress for investigation 
of claims and suits filed against the United States by 
meat packers. While in Washington, D.C., the General 
Accounting Office case on Armour’s beef adjustment re- 
fund to the government (Armour v. Bowles, 148 F.2d 546) 
was assigned to her, also Armour’s suit against the govern- 
ment for initial icing of cars (121 Ct.Cls. 717. 102 F. Supp. 
987), among other suits and claims. She examined Army 
procurement records and OPA documents in Washington, 
D.C., and payment voucher records in Chicago. 


Statement of Points 


1. The District Court erred in concluding (a) that the 
information upon which suit is based was in the possession 
of the United States at the time this suit was filed, and 
(b) that “the present statute was intended to prevent a 
former government employee from bringing an action of 
this sort.” 


2. The District Court erred in holding (a) that plain- 
tiff’s claim was barred by the statute of limitations, and 
(b) that the Wartime Suspension of Limitation Act is not 
applicable thereto. 


Statutes and Regula'ions Involved 


For purposes of the present suit, that portion of the 
False Claims Act (31 U.S. C. A., Sections 231-233, 235) 
here pertinent reads as follows: 

«¢ * * * The court shall have no jurisdiction to proceed 

with any such suit brought under clause (B) * * * 
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whenever it shall be made to appear that such suit was 
based upon evidence or information in the possession 
of the United States, or any agency, officer or employee 
thereof, at the time such suit was brought * * * ” 
Section 232(C). 


Section 235 of title 31 provides a six year limitation. 
Section 3287 of Title 18, U.S. C., suspends any statue of 
limitations applicable to wartime frauds against the 
United States. 


Failure to file applications for increases in established 
maximum price was a violation of Section 4(a) of the 
Emergency Price Control Act of 1942, 50 U.S.C.A.,Appx., 
904(a), which reads, in pertinent part, as follows: 


‘“ (a) It shall be unlawful, regardless of any contract, 
agreement, lease, or other obligation heretofore or here- 
after entered into, for any person to sell or deliver any 
commodity, or in the course of trade or business to buy 
or receive any commodity, or to demand or receive any 
rent for any defense-area housing accommodations, or 
otherwise to do or omit to do any act, in violation of any 
regulation or order * * * ” 


_ At all times material to this complaint, there was in 
effect Supplementary Order No. 9 and Procedural Regula- 
tion No. 6, issued by the Office of Price Administration 
under and by virtue of the provisions of the General 
Maximum Price Regulation, aforesaid. Supplementary 
Order No. 9 (7 Fed. Reg. 5444) provided that any person 
who had entered into or proposed to enter into a Govern- 
ment contract or subcontract, who believed that an 
established maximum price impeded or threatened to im- 
pede the production of a commodity which was essential 
to the prosecution of the war, might apply to the Office 
of Price Administration for adjustment of the maximum 
price of that commodity in accordance with the procedures 
and the stipulated form provided by Procedural Regula- 
tion No. 6 (7 Fed. Reg. 5087); that, pending the issuance 
of an order granting or denying the application, the seller 
might make deliveries to Government war procurement 
agencies at prices requested in the application, and, in the 
event the order denied the application in whole or in 
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part, the price would be revised downward and the appli- 
cant required to refund to such Government war pro- 
curement agency the difference between the excess price 
received and the established maximum ceiling price. Pro- 
cedural Regulation No. 6 established the procedures for 
filing such application, stipulated the form of applica- 
tion to be filed, and provided that, in the event of denial 
of the application by the office of Price Administration, 
the price would be revised downward and any amount 
received in excess of the established maximum ceiling 
price would be subject to refund to the Government war 
procurement agency concerned. 


Summary of Argument 

The District Court erred in concluding (a) that the 
United States was in possession of information and evi- 
dence sufficient to protect the government’s interests 
merely by reason of possible general statements of the 
relator to her superiors while in government service, and 
(b) that the United States must be deprived of its nght 
of recovery because the information upon which an action 
can be based was obtained in course of the relator’s gov- 
ernment employment. 


The District Court erred in holding that the Wartime 
Suspension of Limitations Act was not applicable to this 
action until the Contract Settlement Act of 1944, 58 Stat. 
649, deleted the words “now indictable’. 

















ARGUMENT 
The District Court Had Jurisdiction 
The opinion below is at 146 F.Supp. 546. 


Of first importance in this appeal is the decision of the 
court below on the issue of jurisdiction, for if the court 
“ig without ‘jurisdiction to proceed’ ” as stated at page 
549, then its decision barring the suit on the issues of 
limitation and res judicata is of no force and effect and is 
void ab initio. Having deprived the court of “jurisdiction 
to proceed with any such suit’’ the judge proceeded to 
clothe the court with powers prohibited by the False 
Claims Act to decide that the Wartime Suspension of 
Limitations Act (18 U.S.C.A. Sec. 3287) does not apply to 

civil damage actions for recovery of money obtained from 
the United States by fraud and deceit. 


It is conceded by the relator herein that during the 
tenure of her employment as a Claims Examiner for the 
government she stated to her superiors at various times 
that the meat packers suing the government for beef 
adjustments owed the government refunds because of 
overcharges for other meats. Such conscientious attitude 
toward her duty to the United States, however, now ap- 
pears to be the basis upon which the court below grounds 
its denial of jurisdiction to proceed, “because it has been 
made to appear that this suit was based upon ‘evidence 
or information in the possession of the United States’ at 
the time the suit was brought.” 


Even if this relator’s attempts to supply general in- 
formation to her superiors while she was in government 
service could be attributed to specific information of 
overpayments to Armour and Company, it is reasonable 
to assume that, had the necessary “information and evi- 
dence” been in possession of the United States at the 
time the present suit was filed, the Attorney General 
would not have declined to enter the suit. In fact, the 
Department of Justice called upon the Army for the pay- 
ment records at the time the present suit was filed, and 
was informed that the records had been destroyed. Sub- 
sequently, this relator requested certain card records of 
payment vouchers from the Army Finance Officer, and 
was advised by letter dated 26 July 1955, as follows: 
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“In reply to your letter dated 25 Jul 55 regarding the 
case of Mildred B. McCans vs Armour and Company, 
No. C A 3673-54, it is advised that card records for the 
period 15 Jul 42 to 1 Mar 43 were destroyed some years 
ago in accordance with Department of the Army regu- 
ations.” 


It is apparent, therefore, that the evidence of over- 
payments received by Armour and Company and not 
applied for was not in the possession of the United States, 
its agents or employees at the time this suit was filed. 


Failure to file applications for overpayments charged 
and received constituted the violation which is basis of 
this suit, and the evidence of violation was not in the 
possession of the United States, its officers and employees 
at the time the present suit was filed. Failure to file ap- 
plications for adjustment was not evidence or information 
to the Office of Price Administration that prices in ex- 
cess of OPA maximum ceiling prices for pork had been 
billed to the Army. 


Application for adjustment of OPA ceiling prices 
under government contracts was the source relied upon 
by the Office of Price Administration for informa- 
tion of prices to the United States government and for 
data upon which to grant or deny, in whole or in part, 
an increase in the ceiling price of a commodity, the lack 
of which would impede or would threaten to impede the 
prosecution of the war. Failure on the part of the ap- 
pellee herein to file applications for increases charged and 
received for pork sold to the government deprived the 
Office of Price Administration of the information and 
evidence necessary to the performance of enforcement 
duties imposed upon that agency by special wartime 
legislation. Indeed, absent the application, the only in- 
formation and evidence of this appellee’s pork sales to 
the government were contained in the “‘contracts, invoices, 
vouchers, etc., ‘(including Invitations for Bid and Re- 
ports of Awards, not mentioned by the court) which the 
court naively states (p.549) “‘would disclose on their face 
whether overceiling charges had been made and false 
claims submitted, when compared with the applicable 
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maximum price regulations, and the United States would 
have been in position to proceed against defendant, with- 
out more, subject to the defense of procedural 6 applica- 
ios. ==” 


Subsequent to the period covered by the complaint, 
meat packers were permitted to file applications, but 
were denied the privilege of charging or receiving prices 
in excess of OPA ceiling prices, whereupon the appellee 
herein filed applications for upward adjustment of ceiling 
prices of pork products sold to the government, between 
March 1, and May 17. 1943. 


The court below, at page 549, reasons that “If filed, 
these (pork applications) would have absolved defendant 
from the wrongdoing charged, * * *.” The import of 
this line of reasoning is that the defendant (appellee here) 
would have been innocent of wrongdoing in such event, 
but as a matter of law, a duty yet would have remained 
to be performed to bring appellee within the requirements 
of the OPA adjustment regulations, and that duty would 
have been the refundment of the differences between 
established ceiling prices and the prices received. Indeed, 
such refunds were in fact ordered by OPA in connection 
with increases in prices of bologna and frankfurters 
received by Armour subject to adjustment applications 
filed under the carcass beef regulations. 


Those applications were originally subject of Armour’s 
suit against the United States for adjustments in prices 
of carcass beef cuts. (148 F. 2d 546). 


Notification of failure to file applications for charges in 
excess of pork price ceilings was original with this relator 
at the time this action was filed. She was unaware, during 
her government employment, that such failure was an 
unlawful omission of an act required by the Emergency 
Price Control Act to be performed. 


Enforcement was solely upon the Office of Price Ad- 
ministration, including comparison of prices charged with 
OPA ceiling prices referred to by the court below; con- 
tracting officers and paying officers of the procurement 
agencies were not charged with the duty of such price 
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comparisons to determine compliance or non-compliance 
with maximum price regulations. Indeed, such contracting 
and paying officers were specifically relieved by Supple- 
mentary Order No. 7 under the General Maximum Price 
Regulation from liability for knowledge or enforcement 
of OPA regulations. There is found in OPA Quarterly 
Reports (2nd Quarter, p.43), the following: 


“A recent Order of the Office, SO No. 7, effective 
July 11, 1942, exempted War procurement agencies and 
their contracting or paying finance officers * * * It 
is sufficient to have sellers to the procurement agencies 
liable and responsible for observing the ceilings * * * 


“«* * * special provision has been made for com- 
modities and services which are essential to the war 
program and which are the subject of a contract with 
the United States, or a sub-contract thereunder. PR 
No. 6, issued on July 1, 1942, permits the filing of such 
applications * * * The regulation permits an applicant 
the privilege of charging the requested higher price, 
pending the determination of the application, with 
final settlement to be made in accordance with the 
ultimate decision. When an applicant is willing to 
proceed on this basis, this privilege avoids delay in the 
sale and purchase of vital military items * * * .” 


Defendant below, in its answer, seeks to show by a 
dissenting opinion in the Hess Case that the Congress 
intended to exclude former government employees from 
the classification of “persons” authorized to bring qui 
tam suits, quoting the late Justice Jackson to the effect 
that “... the time might come when the scandals of 
law enforcement would exceed the scandals of its viola- 
tions”, and accords to the late Justice Jackson the du- 
bious credit for claimed elimination by Congress of virtu- 
ally the only class of persons from whom the United 
States could expect to receive reliable information, — 
those in position to obtain it in the course of employment, 
disregarding the obvious fact that the committees of the 
Congress had opportunity to study, and did study, the 
qui tam actions then pending in the courts and, in the 
joint committee report, spelled out the classes of persons 
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excluded from the provisions of the amended Act as those 
obtaining information from congressional committee 
investigations, criminal indictments or newspaper re- 
ports of such committee or court proceedings. 


The 78th Congress, Ist Session, in deliberations of 
amendment of R.S. 3490-3494, brought out that Section 
3491, when amended, must leave the way open for re- 
covery of moneys fraudulently exacted from the United 
States by persons possessing information not obtained 
from indictments, newspaper stories and/or congressional 
investigations. These three sources are categorically enum- 
erated throughout the congressional discussions of the 
amendment, and are included in Senate Report No. 291 
of the Senate Committee on the Judiciary, as follows: 


ANALYSIS OF THE BILL 


“The bill amends Section 3491 of the Revised Stat- 
utes (U. S. C., title 31, sec. 232) and, as amended, 
provides that... 
such suit may be brought and carried on by any person, 
for himself and the United States, at his own costs in 
the name of the United States, but shall not be with- 
drawn without consent in writing of the judge of the 
court and the district attorney: Provided, That no 
district court of the United States shall have jurisdiction 
to hear, try, or determine any such suit, unless based 
upon information, evidence, and sources original with 
such person and not in the possession of or obtained 
by the United States in the course of any investigation 
or proceeding by it * * *” 


STATEMENT 


““* * * The experience of the Department (of Justice) 
in the present war has established that many persons 
who have filed suits and may file suits under this section, 
have no information or facts of their own, but prepare 
and file complaints which obviously are based on in- 
formation and alleged facts obtained bodily from in- 
dictments returned in United States courts, from news- 
paper stories, and congressional investigations. * * *” 


“The committee have amended the bill to protect 
and compensate genuine informers * * *” 
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In U. S. ex rel Leslie v. Potomac Electric Co., 208 F.2d 
39, this court decided the casein favor of Pepco on the 
issue of information in possession of the United States, on 
the basis of an affidavit of a U. S. Commissioner filed in 
the court. Here, the court has no such affidavit, and is 
not bound by its own decision in that case. 


Appellant contends that her statements to her superi- 
ors concerning possible counterclaims flowing to the gov- 
ernment from meat packers whose suits against the gov- 
ernment were pending did not constitute evidence or in- 
formation within the meaning of Section 232(C). The 
opinion below does not state ‘‘ * * * specifically what 
knowledge of these facts there was on the part of officers 
of the government whose knowledge would defeat the 
Court’s jurisdiction to entertain the suit.” United States 
v. Rippetoe, 178 F. 2d. 735. 


The court below, on November 27, 1956 decided that 
the Wartime Suspension of Limitations Act “relates to 
indictable offenses, and was not applicable to civil actions. 
(p. 550). The statute of limitations under the False Claims 
Act was therefore not suspended by the Wartime Sus- 
pension of Limitations Act, but in 1944 Congress in the 
Contract Settlement Act amended the language of 
the Suspension of Limitations Act by deleting the term 
‘now indictable,’ ’’ and proceeded to bar the instant suit 
under the six-year statute of limitations, completely over- 
looking the fact that the offense which this relator bases 
her complaint upon was an indictable offense, as are most 
frauds perpetrated against the United States. 


The Court below interprets the Suspension Statute in 
such manner as to deprive the United States of the bene- 
fits of recovery for wrongful acts committed prior to the 
adoption of the Contract Settlement Act of 1944, on 
July 21, 1944, when the Suspension of Limitations Act 
was amended and made a part of the Contract Settlement 
Act. Appellant contends that the phraseology “now 
indictable’”’ was deleted as extraneous, for the reason that 
most if not all offenses against the United States are in- 
dictable. Indeed, violations of the Emergency Price 
Control Act of 1942 were indictable offenses, and were 
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therefore within the scope of the Suspension Act, “now 
indictable’’, at the time the offenses were committed. 


Then, = December 18, 1956, the United States District 
Court, D. Illinois, Sullivan, J., in United States v. 
Temple, ai F. Supp. 118, held that since the False Claims 
Act provides a remedy for an offense against the govern- 
ment involving fraud, “the time for its enforcement was 
tolled by the Wartime Suspension of Limitations Act’ 
(p. 121), and cited cases decided in various circuits and 
“lower courts which have considered the question have 
unanimously held that the Wartime Suspension of Limi- 
tations Act tolled the limitations section of the False 
Claims Act.” 

This action is not barred as res judicata. 


The complaint sets out that a substantial amount as 
overcharges received by the appellee herein was for resti- 
tution to the government, by reason of involvement in a 
suit against the United States for additional icing carges 
(Armour v. United States, 102 F. Supp. 987.) decided 
by the Court of Claims in 1952. Also involved in that 
suit were hundreds of contracts and purchase orders for 
beef, which had been subject of suit against the govern- 
ment for adjustment of OPA Ceiling prices for charcass 
beef in the Emergency Court of Appeals, Armour v. 
Bowles, 148 F. 2d. 546 (1945). In the icing charges suit 
the government attempted to set off $18,000.00 as having 
been settled by the prior price adjustment litigation. 
What the Court of Claims said there is applicable here on 
the question of res judicata by reason of involvement of 
a part of the overcharges for pork as having been in- 
volved in the icing charges suit. 

If the appellee and the court below seek to bar the 
present action as res judicata of the criminal action 
against Armour under the Sherman Act decided by 
the U. 8. Court of Appeals, 137 F. 2d. 269, the relator 
contends that no showing is made that the 31 cars of 
pork products shipped from Armour’s Oklahoma City 
plant and included in the present action for restitution 
were processed from the same hogs that were subject 
of criminal indictment against Armour for conspiracy 
to keep the price of hogs down in the Oklahoma City 
livestock market. 
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In the event this Court should hold that the present 
action is barred as res judicata because of the aforesaid 
involvement of a part of the overcharges in the icing 
charges suit, decided in 1952, such holding should be 
dispositive of the question of limitations, which the re- 
lator contends would not have begun to run until the 
icing charges suit was decided in 1952. 

The relator contends that neither res judicata nor any 
statute of limitations can bar the United States from 
recovery of sums unlawfully exacted from it. 


Conclusion 


The court below erred (1)in barring the action as hav- 
ing been filed by a former government employee and (2) 
in failing to apply the Wartime Suspension of Limitations 
Act to a civil action for recovery of moneys unlawfully 
exacted from the United States. 


It is therefore respectfully submitted that the judgment 
of the Court below should be reversed 
Dated: November 2, 1957. 


Respectfully submitted, 
Mildred B. McCans, 
Pro Se 


Helen Huff, Attorney-at Law 
Of Counsel 
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‘ot 1 


[Pusiic Law 213—78ra Concress] 
[Cuaprer 377—I1sr Sxssion] 
(H. R. 1203] 
AN ACT 


To limit private suits for penalties and damages arising ing out of f: 
against the United States. — 


Be it enacted by the Senate and House of Representatives 
, Sen. of the 
Sac sce & dere Congres ble, Hat et 
( - 8. C., title 2 i 
1s, ‘Sen Baal Nie ong follows: ee ed eeenenr one 
“SEC. - Lhe several district courts of the United States, th 
District Court of the United States for the District of Columbia” the 
several dmetict courts of the Territories of the United States, within 
ene oe jurisdictional limits the person doing or committing such act 
= nh ge ca4 wheresoever such act may have been done or 
mie such Sat power and jurisdiction to hear, try, and deter- 
; xcept as hereinafter provided, such suit may be brought and 
carr # on by any person, as well for himself as for the United” State 
the same shall be at the sole cost and charge of such n, and shall 
be in the name of the United States, but shall not be withdrawn or 
discontinued without the consent, in writing, of the judge of the court 


. and the district attorney, first filed in the case, setting forth their 





retC) = such consent. 
enever any such suit shall be brought any person 
under clause (B) wakes of the pendency of mack euit hall be given 


bill of complaint and wiped teen pile reir my fe 
of complaint an sending, 1 il, to ttorney 
General of the United States at Wechincton, District of Columbia, 2 
copy of such bill er with a disclosure in writing of substantially 

evidence and information in his ion material to the effective 
prosecution of such suit. The United States shall have sixty days, 
after service as above provided, within which to enter appearance in 
such suit. If the United States shall fail, or decline in writing to 
the court, during said period of sixty days to enter any such sult, 
such person may carry on such suit. If the United States within 
said period shall enter appearance in such suit the eame shall be 
carried on messes by the United States. In ing on such suit the 
United States shall not be bound by any action taken by the person 
who brought it, and may proceed in all ts as if it were institut- 
sng the-suit= Protaied: Thats the: Gis States shall fail to carry 
on such suit with due diligence within a period of six months from 
the date of its appearance therein, or within such additional time 
as the court after notice may allow, such suit may be carried on by 
the person bringing the same in accordance with clause (B) above. 
The court shall have no jurisdiction to proceed with any such suit 
brought under clause (B) or pending suit brought under section 3491 





| 


ANNEX A 


[Pvs. Law 213] 2 


of the Revised Statutes whenever it shall be made to appear that such 
suit was based upon evidence or information in the on of the 
United States, or any agency, officer or employee thereof, at the tim 

such suit was brought: Prowded, however, That no abatement sha 

be had as to a suit pending at the effective date of this Act if before 
such suit was filed such person had in his sion and voluntarily 
disclosed to the Attorney General substantial evidence and informa- 
e which was not theretofore in the possession of the Department 
of Justice. | 





the Attorn 
General 


and carry = 
“(E) (1) In any such suit, if carried on by the United sextte ae 
herein provid e court may award to the person who broug 








force in suits between i ies in said court: Provided, That 
such n shall be liable for all costs incurred by himself in such case 
and have no claim therefor on the United States.” 
Sec. 2. Section 3493 of the Revised Statutes (U. S. C., title 81, sec. 
284) is hereby repealed. | 
Approved December 23, 1943. 
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or who, in connection with this order, wil- 

con & material fact or fur- 
nishes false information to any depart- 
ment or agency of the United States is 
guilty of a crime, and upon conviction 
may be punished by fine or imprisonment. 
In addition, any such person may be pro- 
hibited from making or obtaining further 
deliveries of, or from processing or using, 
material under priority contro] and may 
be deprived of Priorities assistance. 
(P.D. Reg. 1, as amended, 6 F.R. 6680; 
WP.B, Reg. 1, 7 F.R. 661; E.O. 9024, 7 
F.R. 329; E.O. 9040, 7 F.R. 527; E.O. 9125, 
7 F.R. 2719; seo. 2(a), Pab. Law 671, 76th 
Cong., as amended by Pub. Laws 89 and 
607, 77th Cong.) 


Issued this 8d day of July 1942. 
J. 8, KNOwLson, 
Director of Industry Operations. 


[¥. R. Doo. 42-6318; Filed, July 8, 1942; 
11:17 a. m.] 





Chapter XI—Office of Price Adminis. 
tration 


Part 1300—Procepure 
[Procedural Regulation 6] 


PROCEDURE FOR THE ADJUSTMENT OF MAXI- 
MUM PRICES FOR COMMODITIES OR SERV- 
ICES UNDER GOVERNMENT CONTRACTS OR 
Pursuant to the authority of sections 

201 (d) and 203 (a) of the Emergency 

Price Control Act of 1942 (Public, No. 

421, 77th Cong., 2d Sess., Jan. 30, 1942), 

the following rules are hereby prescribed 

for the adjustment of maximum prices 
established by the Office of Price Admin- 
istration for commodities or services 
which are essential to the war program 
and which are or will be the subject of 
Government contracts or subcontracts: 


$1300.401 Right to apply for adjust- 
ment, Any person who has entered into 
or proposes to enter into a Government 
contract or a subcontract under any such 
contract, who believes that an established 

um price impedes or threatens to 
impede production of a commodity or 
supply of a service which is essential to 
the war program and which js or will be 
the subject of such contract or subcon- 
tract may apply for adjustment of that 
maximum price in the manner set forth 
below. 

Any Government agency may appear 
as an interested party in the case of any 
such application. 

After an application has been filed and, 
pending the issuance of an order granting 
or denying the application, the applicant 
may enter into or offer to enter into con- 
tracts and may make deliveries at the 
price requested in the application. If 
the order issued denies the application in 
whole or in part, the contract price shall 
be revised downward to the maximum 

rice ordered, and if any payment has 

n made at the requested price, the ap- 
plicant may be required to refund the 
excess, If a request for review is filed by 
the applicant in accordance with 
$ 1300,406 of this Procedural Regulation 
No. 6, the applicant, pending action by 


the Administrator, may enter into or 
offer to enter into contracts and may 
make deliveries at the price requested in 
the application. If the order issued by 
the Administrator denies the applica- 
tion in whole or in part, the contract 
price shall be revised downward to the 
maximum price ordered, and if any pay- 
ment has been made at the requested 
price, the applicant may be required to 
refund the excess. 


$1300.402 Form of application. An 
application for adjustment shall be made 
on Form OPA-6PR-1 set out in Appen- 
dix A, eet i ody ngt 88 § 1300.412 of this 
Procedural Regulation No. 6, and a sepa- 
rate form shall be for each tom- 
modity or service. Such forms may be 
obtained from any fleld office of the 
Office of Price Administration or may be 
copied by the applicant from Appendix A, 


$ 1300.403 Application must be veri- 
fied. An application for adjustment 
shall be signed by the applicant and shall 
contain a statement, signed and sworn to 
by the applicant, that the statements 
made in the application are known by 
him to be true and correct, 


$1300.404 Place for filing application 
and number of copies. An Original and 
two copies of an application for adjust- 
ment may be filed either with the appro- 
priate Regional Office of the Office of 
Price Administration, or-with-the-Office 
of Price Administration, Washington, D. 
C. Any application made with respect 
to & contract entered into or proposed to 
to be entered into (a) with the Depart- 
ment of the Navy, the total value of 
which exceeds $200,000, (b) with the War 
Department, the total value of which ex- 
ceeds $5,000,000, (o) with any agency of 
the United States other than the War 
Department or the Department of the 
Navy, or (d) with the Government of 
any country whose defense the President 
deems vital to the defense of the United 
States under the terms of the Act of 
March 11, 1941, entitled “An Act to pro- 
mote the defense of the United States” 
or with any agency of any such Govern- 
ment, shall be filed with the Office of 
Price Administration, Washington, D. C. 
Any application filed in Washington, D, 
C., may be transmitted by the Office of 
Price Administration to the appropriate 
Regional Office for action by that Office. 
A list of the Regional Offices with ah 
enumeration of the states included in 
each region is set forth in Appendix B, 
incorporated as §1300.413 of this Pro- 
cedural Regulation No. 6. 


$ 1300.408 Action by regional offices. 
After due consideration, the Reglonal 
Office may, by order, grant, in whole or 
in part, or deny any application for ad- 
justment which is properly pending be- 
fore it. The decision of the Reglonal 
Office shall be accompanied by a state- 
ment of the reasons for its action. In 
cases of unusual difficulty or importance, 
the Regional Office ghall refer the appll- 
cation for decision to the Administrator 
in Washington, D, 0, 


$1800.406 Review by administrator. 
Any applicant whose application for ad- 
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part by the Regional Office may, within 
fifteen days after the date on which such 
order of denial was mailed to him, file 
with the Regional Office a request for 
review by the Administrator of the order 
of denial. Requests for review shall be 
filed on Form OPA-6PR-2, set out in Ap- 
pendix C, incorporated as section 
1300.414 of this Procedural Regulation 
No. 6. Such form may be obtained from 
any field office of the Office of Price Ad- 
ministration or may be copied by the 
applicant from Appendix C. 


$1300.407 Action by administrator. 
After due consideration, the Administra- 
tor may, by order, grant, in whole or in 
part, or deny any application for adjust- 
ment which 


(a) is properly before the Administra- 
tor on request for review of action by a 
Regional Office; 

(b) is filed with the Office of Price Ad- 
ministration, Washington, D. C., and not 
transmitted to a Regional Office for ac- 
tion, or 

(c) is filed with the appropriate Re- 
gional Office but is referred for decision 
to the Administrator by that Office, The 
decision of the Administrator shall be 
accompanied by a statement of the rea- 
sons for his action, 


$1300.408 Protest of dental Of ap- 
plication. Any applicant -whose-applica- 
tion for adjustment is denied in whole 
or in part by the Administrator may, 
within sixty days after the issuance of 
the Administrator's order finally denying 
such application, file a protest against 
such order in accordance with the provi- 
sions of Procedural Regulation No. 1 (7 
FR. 971). 


§ 1300.409 Amendment of this regu- 
lation, Any provision of this Procedural 
Regulation No. 6 may be amended or 
rescinded by the Administrator at any 
time. Such amendment or rescission 
shall be published in the Faprran Rea- 
IsTeR and shall take effect from the date 
of its publication, unless otherwise speci- 
fled therein. 


$1300.410 Definitions. As used in 
pn Procedural Regulation No. 6, the 
rms: 


(a) “Administrator” means the Price 
Administrator of the Office of Price 
Administration, Washington, D. C., or 
such person as he may appoint or desig- 
nate to carry out any of his duties. 

(b) “Government contract” means 
any contract with the United States or 
any agency thereof or with the Govern- 
ment of any country whose defense the 
President deems vital to the defense of 
the United States under the terms of the 
Act of March 11, 1941, entitled “An Act 
to promote the defense of the United 
States” or with any agency of any such 
Government, 

(c) “Appropriate Regional Office” 
means: 


(1) If the application for adjustment 
is made with respect to a contract entered 
into or proposed to be entered into with 
the War Department or the Department 
of the Navy, the Regional Office of the 





Justment has been denied in_whole or in 
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region in which is located the field pur- 
chasing office or depot of the War Depart- 
ment, or the naval purchasing office with 
which the applicant is negotiating or 
expects to negotlate. 

(2) If the application for adjustment 
is made with respect to a subcontract 
under a Government contract, the Re- 
gional Office of the Office of Price Ad- 
ministration (i) for the region in which 
is located the plant of the applicant in 
which the commodity involved is or will 
be produced or in which the service in- 
volved is or will be supplied or (i) if such 
plants are located in more than one 
region, for any region in which any such 
plant is located. 


—-.-.......,--.. (g)_ “Person” includes an individual, 
corporation, partnership, association, or 
any other organized group of persons, or 
legal successor or representative of any 
of the foregoing, and includes the United 
States or any agency thereof, or any 
Other government, or any of its political 
subdivisions, or any agency of any of the 
foregoing. 

(e) “FeDERAL 
publication provided for by the Act of 

July 26, 1935 (49 Stat. 600), as amended, 


$1800.411 Effective date. This Pro- 
cedural Regulation shall become effec- 
tive July 3, 1942, 


Issued this lst day of July 1942. 


Lzon HENDERSON, 
Administrator. 


4 eas Appendiz A: Form OPA-6 


Untrep Stares Oy AMERICA 
O¥FICE OF PRICE ADMINISTRATION 


Form OPA-6PR-1 


Application for Adjustment of Maximum 
Prices for Commodities or Services Under 
Government Contracts or Subcontracts 


Nores: (1) Unless otherwise indicated, 
“commodity” refers to a particular size and 
specification and the applicant shall submit 
separate forms for commodities of varying 


opecifica . 
(2) A separate form should be filed for 
Odi If application is 
made with to a commodity or service, 
which is or be subject to several contracts, 
submit, on extra sheets, answers to questions 
%-2a, I-2b, and I-2c for each contract. 


"means the 


pleted, 
On and two copies of the 
form, and of all supplementary statements, 
must be filed. 
Seesaw eer aneeuewenacacacan ee ee ee here- 
(Applicant) 
by makes application to the Office of Price 
tion, pursuant to Procedural Reg- 
ulation No, 6, for adjustment of the maxi- 
mum price established for the particular com- 
modity or service described below, which ts 
or will be the subject of Government con- 
tracts or subcontracts. 
The following facts are furnished to the 
ore of this application: 
‘ame of company........... Sccubesabosseet 
AGAT00G. 2. wenn nccccencacccecce eeeekesccese 
(Street) (City) (State) 
I, Description of Commodity or Service and 
Contract on which Adjustment ts Sought: 


1, Brief description of commodity or serv- 
fee (indicate unit of measure) :............ = 





2 (a) Serial number or other identification 
of contract, giving name and address of pur- 
chaser or prospective purchaser: 

(1) Identification of contract............. 

(2) Name of purchaser........-------..-. 

(8) Address of purchaser........-.--..--. 

(Street) (City) (State) 

(b) If price adjustment is sought 
with respect to deliveries under ex- 
isting contracts, submit: 

1, Date of contract.........-..... ws 

2. Estimated date of completion... ——— 

8. Total quantity of commodity or 

service contracted for........ es 

4, Total quantity of commodity or 

service remaining to be de- 
livered or supplied........... —_———- 

(c) If price adjustment is sought 
for a proposed contract, submit: 

1, Final delivery date to be stipu- 

lated by proposed contract.... ——— 
2. Estimated date at which deliver- 

fes will begin.......-........ oa 
8. Total quantity of commodity or 

service to be contracted for.. 
4. Vatue of contract (proposed unit 

price times quantity) ....---. se 

(d) If contract is a subcontract, 
submit serial number or other identi- 
fication of prime contract, whether or 
ee P piabs are intermediate subcon- 





unit, pursuant to Maximum Price 
Regulation No, — .......-.--------- 
(indicate unit) 

4. Requested unit price.......... 
5. Give names and addresses of the 
plants of the applicant in which the 











II. Importance of Commodity or Service 
in Company’s Operations: 


Bales of particular com- 
rong or service in- 
volyv 


Total com- 
pany sales 


Dollars Dollars 





1, Actual eales for 1041....-. caccudeucceuss 
2. Actual sales Jan. 1, 1042, to........ 1042, 
(present date) 


9. Estimated sales Jan. 1, 1042 to Dec. 81, 
1942, assuming price adjustment requested is 
gzanted for the particular commodity or 
service involved, 


Ill, Unit Costs of Commodity or: Service: 

General, Explain on a separate sheet (in 
triplicate) attached to this form, the items 
included in Lines 8 and 4 of Columns I and 
II and the basis of allocation of such items 
of cost to the commodity or service involved. 
Under no circumstances are Income and Ez- 
cess Profits Tazes to be included as costs. 

Column I. (a) In this column give actual 
cost data if available. Actual cost data for 
the most recent quarter will be acceptable. 
If no actual cost data are available, give 
estimates as to current costs, Indicate, how- 
ever, by encircling the appropriate figures 
where estimates are being employed, Both 
actual and estimated cost data should be 
based upon total sales of the particular 
commodity or service involved and not 
merely upon sales under the particular con- 
tract involved. 

(b) Direct materials. In computing cost 
of direct materials, use coste as shown on 
your books, If material cost is estimated, 
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use the same method in which your books 
are kept. 

(c) Direct Labor. State cost of direct or 
production labor following the classifications 
in your own records; and for each classifica- 
tion; use actual wages of men employed 
on the job, or if not practicable, base cost 
on departmental or shop average wage rates 
for each classification. 

(d) Other Manufacturing Costs. These 
costs should be stated in accordance with the 
method of allocation established in your 
company, 

Column II, (a) In this column give estl- 
mated costs of producing the commodity or 
supplying the service for the remainder of 
1942. These estimates should be based upon 
total volume of that commodity or service 
for the remainder of 1942, assuming price 
adjustment requested is granted. 

(b) In submitting data for the remainder 
of 1942, compute cost estimates in accord- 
ance with the’ principles indicated in the 
above instructions for filling in Column I. 













II 
Estimated 
costs 


remainder 
of 1942 













Direct materlals.........]....ccneeeee|eesceeeeee 
Direct abohicccccwsssxscloccscccvatcs|secocecess 
Other manufacturing 


cos 
Other expenses...... 2... ].cccccccceee[ecccccccce 
Total C0St..ccccccccceccsfocccccccccccfocccces pe 
Number of units on 
which cost computa- 
tion Is based .... 0... cfecccccccccccfocccccccce 
7. Perlod used for current 
costs 


IV. Submit, in triplicate, a detailed ex- 
planation of the reasons for requesting price 
adjustment, including a detailed justifica- 
tion for any anticipated increased costs re- 
ported in Column II above together with 
a separate showing of the effect on unit costs 
of each such increase. 

V. State whether the applicant has entered 
into, or will enter into, a government con- 
tract ar subcontract, or will make deliv- 
erles, at the requested unit price—pursuant 
to Procedural Regulation No. 6—pending 
final action by the Office of Price Administra- 
tion. Yes ( ) No( ). 

VI. Submit the following: 


A. Balance Sheets as of the close of: 
1. 1036 through 1941 (fiscal or calendar 
years). 
2. Most recent accounting period. 
B. Income Statements for: 
1, 1936 through 1941 (fiscal or calendar 


years). 
2. Most recent accounting period. 


Instructions: (1) Income statements must 
show: (a) net sales (b) cost of commodities 
and/or services sold, stating separately, total 
direct labor costs, total direct material costs, 
and total other manufacturing costs (c) gen- 
eral and administrative expenses, segregating 
compensation to officers and directors, and 
(dad) net profits before income and excess 
profits taxes. Ali charges to operations repre- 
senting accumulations of reserves must be 
shown in detail on the statements. 

(2) If this application is submitted to the 
National Offices of OPA, the applicant need 
not file with the application any required 
financial data which were previously sub- 
mitted on Form A—Annuai Financial Re- 
port—or Form B—Interitm Financial Report— 
issued by the Office of Price Administration. 


1, 
2. 
3. 
4. 
5. 
6. 
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(2) The item specifically priced in 
paragraphs (a) and (b) of this section 
which was considered as the most nearly 
comparable. 

(3) The weighted average f. 0. b. mill 
prices received by the seller or by his 
most nearly competitive seller for each 
of these items during the period Jan- 
uary 1 to August 1, 1941. 

The Office of Price Administration 
shall adjust or approve the price so 
submitted and shall publish the approved 
maximum price in the Preprra, ReoisterR 
as an order under this Maximum Price 
Regulation No. 19. The price so ap- 
proved and published shall thereafter be 
the maximum price for such item for 

~~that selier. After such tentative price 
has been submitted to the Office of Price 
Administration for approval, the seller 
may quote and deliver at that price, but 
the seller may not accept payment and 
the buyer may not make payment until 
such publication in the Feperat Recister. 
(g) For grades and classes of lumber 


r the seller nor a competitive seller 
had such a differential, the seller shall 
apply a differential based on comparative 


value, 

The tentative price so determined shall 
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Provided, That the seller may apply to 
the Office of Price Administration in 
Washington, D. C. for instructions as to 
additions for workings, specifications, 
services, or other extras not provided for, 
In such application the seller shall de- 
scribe in detail the workings, specifica- 
tions, services or other extras not pro- 
vided for. Pending receipt of such in- 
structions the seller may quote and de- 
liver at a price which is agreed by the 
parties to be subject to adjustment to the 
price determined by the Office of Price 
Administration, but the seller may not 
accept payment and the purchaser may 
not make payment until such instructions 
have been received. 

(i) Where moisture content require- 
ments are waived by the purchaser, the 
maximum price shall be th> price herein 
established for green lumber: In such 
a sale the seller may not use the esti- 
mated weight: for green lumber in com- 
puting transportation costs, but must 
use either the actual weight of the lumber 
or the permitted estimated weights for 
dry lumber, 

(j) The maximum prices herein estab- 
lished shall not be increased by any 
charges for the extension of credit, and 
shall be decreased for prompt payment 
to the same extent that the sale price 
would have been decreased by the seller 
on August 1, 1941. The cash and credit 
perlods recognized by the seller on Au- 
gust 1, 1941, shall not be reduced. 

(k) All invoices of lumber must show 
the size, grade, condition of seasoning, 
working, and other specifications of the 
lumber, and whether it is Shortleaf Yel- 
low pine or Longleaf Yellow pine lum- 
ber and, in the case of a sale on a deliv- 
ered basis, the information required by 
$ 1981,212 (d), 

(1) No person shall pay, and no person 
shall charge or receive a commission for 
parohssing Southern pine lumber which 

based on the amount or value of lumber 
purchased, if the amount of the commla= 
sion plus the purchase price ta hi her 
than the maximum price permitted by 
thia Maximum Price Regulation No, 10, 

(m) The maximum price for aajea on 
combination aradea ahall be the mantle 
Mum price in thia section eatabliahed for 
we loweat arade named in the combina» 
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FEDERAL REGISTER, Wednesday, July 15, 1942 


of the Federal Register’ For the reasons 
set forth in that statement and under 
the authority vested in the Price Admin- 
istrator by the Emergency Price Control 
Act of 1942, it is hereby ordered: 


§ 1305.12 Applications for adjustment 
of maximum prices for commodities or 
services under Government contracts or 
subcontracts, (a) Any person who has 
entered into or proposes to enter into a 
contract with the United States or any 
agency thereof, or with the Government 
of any country whose defense the Presi- 
dent deems vital to the defense of the 
United States under the terms of the Act 
of March 11, 1941, entitled “An Act to 
Promote the defense of the United 
States,” or any agency of any such Gov- 
ernment, or a subcontract under any 
such contract, who believes that a maxi- 
mum price established by any price regu- 
lation of the Office of Price Administra- 
tion impedes or threatens to impede pro- 
duction of a commodity, or supply of a 
service, which is essential to the war pro- 
gram and which js or will be the subject 
of such contract or subcontract, may file 
an application for adjustment of such 
maximum price in accordance with Pro- 
cedural Regulation No. 6.2. Upon the fil- 
ing of an application for adjustment and 
pending the issuance of an order grant- 
ing or denying such application, con- 
tracts or subcontracts may be entered 
into,-or -offered-to-be entered ints, and 
deliveries may be made, at the price re- 
quested in such application. If, however, 
the order issued denies the application 
in whole or in part, the contract price 
shall be revised downward to the maxi- 
mum price ordered, and if any payment 
has been mado at the requested price 
the applicant may be required to refund 
the excesa, 

(b) "Price Regulation,” as used in 
this Supplementary Order, means a price 
schedule effective in accordance with the 
provisiona of section 806 of the Bmere 
wency Price Contro) Act of 1042, a mant= 
mum price regulation or temporary MAMI: 
Mum price regulation heretofore or herée 
after issued by the Office of Price Ade» 
miniatravion, Or ANY AMendMeNnt OF AUP. 
pleme it thereto or order heretofore ov 

ereafter tnaued thereunder 
6) Nieotive date, (1 Phin Supple: 
entary Order No, 0 (OERON18) shall 

come effective July 16, 1049, 
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In The Gnited States Court of Appeals 


FOR THE District oF CoLUMBIA CIRCUIT 


No. 13,729 


Unitep States or AMERICA ON THE RELATION 


oF Miuprep B. McCans, anp Miuprep B. McCans 
oN Her Own BEHALF 


Appellant 
Nv: 
ARMOUR AND Company, A Corporation 
Appellee 


On Appeal from the United States District Court 
for the District of Columbia. 


REPLY BRIEF OF APPELLANT-RELATOR 


I. Appellee and the Court Below Would Bar a qui tam 
Action Filed by Any Person Having Knowledge 
Upon Which to Base Suit. 


Each step in Government negotiations is presumed 
to appear in the records of the negotiating agency. How- 
ever, the omission of a permitted step in procedures in- 
volving another Government agency is not presumed to 
be discoverable to the procurement agency. 








While she was employed at Quartermaster Market 
Center System, Chicago, Appellant’s job sheet called for 
examination of OPA prices. Prior thereto, in the Office 
of The Quartermaster General, Washington, D. C., 
her assigned duties did not include examination of 
records other than OQMG records. Her searches of OPA 
records was on her own initiative and, for the most part, 
on her own time, as shown throughout her deposition. 

The “Beef Refund Suit” (148 F.2d,546,Em.Ct.App, 
1945) presumably was defended by OPA. OPA Order No. 
119 (MRP 169) was issued in 1946. Armour’s refund 
was not assigned to appellant; a later communication 
concerning it was assigned to her in 1948 or 1949, also 
the ‘‘Icing Charges Case’’ (102 F.2d.987). 

On the question of possession of evidence and inform- 
ation by the Government, the opinion of Hulen, J., in 
United States vs. St. Louis Clay Products, 68 F. Supp. 
902, is dispositive of the issue: 


“* * * Assuming the Government would take over 
any cause in which they thought recovery probable, it 
‘is only when the Government reaches a contrary con- 
clusion and for that reason elects not to prosecute the 
action that the informer will be permitted to maintain 
‘the suit. The purpose of the informer statute, as now 
on the books, is to permit citizens to prosecute this 
class of action when the Government has failed to do 
so by failure either to initiate or to takeover. It may 
well be that Government representatives, with the 
facts of this case before them, drew a conclusion of 
-non-liability. This Court is not bound by their con- 
clusion. 
“If we are right in the interpretation of the law, 
knowledge on the part of the Government could well be 
presumed in all suits prosecuted by an informer. To 
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plead such facts does not change or destroy the action. 
If it did, an informer would never have one.” p. 905. 


The instant suit involves all sales of pork products to 
Quartermaster installations in Chicago during the period 
of this suit and paid for from funds appropriated to the 
Secretary of War for expenditure by The Quartermaster 
General. 80% of subsistence for the armed forces was 
purchased by Chicago Quartermaster Depot and Head- 
quarters, Perishable Subsistence Division, Office of The 
Quartermaster General, Chicago. 

In Transcript of Proceedings of Hearing on Defend- 


ant’s Motion for More Particular Statement, Etc., page 
5, appear two statements by Defendant: 


‘‘ * * * there were thousands of transactions * * * 
“During this period we have determined that some- 
where fn the vicinity of $80,000,000 worth of pork 
products alone was sold by Armour to the government. 


Appellee, at page 11 of its brief, states that ‘“Appellant’s 
counsel during oral argument admitted that nine of the 
fifteen contracts upon which Appellant based her suit 
were barred by virtue of the Icing Charges case, Armour 
& Company v. U.S., 102 F.Supp.987 (Ct. Cls., 1952). 
Having thus in effect consented to a judgement on these 
contracts. she may not complain here.”’ 


Appellant-Relator is authorized under Title 31, Secs. 
231-235 to bring suit to recover sums unlawfully exacted 
from the United States, with damages and forfeitures, 
but there is no authority extended by the False Claims 
Act whereby she could, if she would, consent to a judg- 
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ment on the contracts involved in the Armour icing 
charges decision (102 F.Supp.987), and included in both 
the original complaint and the amended complaint for 
restitution of approximately $1,000,000.00 to the United 
States. In a similar case, U.S. ex rel Coates v. St. Louis 
Clay Products, 68 F. Supp.902, Hulen, J., said: 


“The fact that the payment was made by the 
Government * * * does not amount to more than a 
charge by the pleader * * * that the Government 
did not elect to hold up settlement * * * or claim an 
offset. 


‘“* * * In this suit we have a claim against the 
contractors. It would be odd indeed to assume, in the 
absence of allegations of fact upon which to base the 
assumption, that the Government paid the contractors 
a consideration to release the contractors from a tort 
hability to the Government. There is no reference of 
any consideration flowing to the Government. * * * ” 


And see Armour and Company, v. United States, 102 
F Supp.987. 


The contracts listed in paragraph 8 of the Amended 
Complaint are a small sampling of contracts awarded to 
Armour at prices in excess of OPA ceiling prices during 
the period coverd by the complaint; such of the pork 
contracts awarded during the period of this suit as are 
involved also in the Armour icing charges suit are subject 
to restitution of the excess charges, as set forth in the 
complaint and in Appellant’s brief. ‘“‘ * * * The two causes 
of action were entirely different, and the one involved 
here was neither tendered nor adjucated there. Therefore, 
the judgement in the former action does not constitute 
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either res judicata or estoppel * * * ’’ Bowles v. Capitol 
Packing Co. 143 F. 2d. 87. Whether recovery of damages 
as to contracts involved in both suits is barred under the 


doctrine of res judicata is a moot question, but recovery 
of monies unlawfully exacted from the United States is 
not barred as res judicata nor by limitation or laches. Nor 
has Appellant consented to judgment, in effect or other- 
wise, as to the matters pleaded, neither here nor before 
the court below. 


II. Whether Armour Charged Prices in Excess of 
OPA Ceilings Was Not Determined 
by the Court 


Since Appellee sees fit to bring before the Court a matter 
of oral discussion below, Appellant is here presuming upon 
the Court’s indulgence to refer to a question presented 
by the judgesitting below at special hearing, as to whether 
an issue in controversy between the parties remained to 
be determined. That issue briefly is as follows: 


Plaintiff below complains that Armour and Company 
exacted from Government war procurement agencies 
prices for pork products which were in excess of maximum 
ceiling prices established by the Office of Price Adminis- 
tration, and failed to apply to OPA for the excess, under 
certain OPA adjustment regulations providing that such 
increases might be made under war contracts whenever 
the applicable OPA maximum ceiling price impeded or 
threatened to impede the production of a commodity 
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necessary to the prosecution of the war. Since the effect 
of the said adjustment regulations was to remove the 
applicable OPA ceiling price, Appellee’s denial that it 
charged over-ceiling prices does not resolve the issue, 
nor does the general denial contained in its Answer. 


Ill. The Wartime Suspension of Limitations Act 
Tolled the Six-Year Limitation Appli- 
cable to the Offenses Charged 


Appellee concedes (p. 9 of its brief) that the Wartime 
Suspension of Limitations Act (18 U.S. C, A. 590 (a)) 
was applicable to “‘offenses” against the United States 
which were “now indictable.”’ Armour and Company 
committed wrongful acts against the United States be- 
tween July 1, 1942 and February 15, 1943 in violation of 
the Emergency Price Control Act of 1942 (50 U. S. C. A. 
Appx. 1944 Ed., Sec. 901, et seq) which were indictable 
offenses, and which are basis of this suit. 
That violation of the Emergency Price Control Act of 
1942 and regulations and orders issued pursuant thereto 
were indictable offenses is made clear by the United States 
Supreme Court in U.S. v. Hark, 320 U.S. 531, and cases 
there cited. In the Hark case, Hark, d/b/a Liberty Beef 
Company, was indicted for sales of beef in violation of 
the applicable maximum price regulation, motion to quash 
| the indictment was granted by the U.S. District Court, 
Mass., and the U.S.Supreme Court reversed, stating that 
“United States v. Curtiss-Wright Export Corp., 299 U.S. 
304, is authority for the view that an indictable offense 
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was charged”. Many indictments for violations of OPA 


regulations have been brought and prosecuted, including 
suits against the appellee herein. See U.S. v. Armour, 50 
F. Supp. 347 (tying-in sales). 


That Armour was not indicted or otherwise prosecuted 
for exacting prices which were in excess of OPA pork ceil- 
ings in the instant case was due to concealment by Armour’s 
failure to file the information of prices charged, by way 
of applications for the increases in ceiling prices, as re- 
quired by OPA adjustment regulations whenever prices 
in excess of OPA ceiling prices were charged under war- 
time contracts, and which failure is basis of this suit. 


It follows, therefore, that the running of any applica- 
ble statute of limitation was suspended as to such indict- 
able offenses prior to amendment of the Suspension Act, 
and the court below erred in holding that a period of one 
year, five months and six days of the six-year period had 
run prior to amendment of the Act and in adding that 
period to the time after the suspended period, between 
January 1, 1950, and the date this suit was filed. 


Appellee’s argument that the Suspension of Wartime 
Limitations Act was applicable “‘solely to crimes”’ is unten- 
able. The Congress imposed no such narrow construction 
in its wording of the amended statute. The phrase “now 
indictable” was deleted as surplusage, — otherwise, the 
amended statute could well be interpreted to apply only 
to civil actions for damages growing out of non-criminal 
or non-indictable frauds. 
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The Wartime Suspension of Limitations Act is appli- 


cable to the indictable offense which is basis of this suit 
and suspended the statute of limitations from the dates 
the offenses were committed until three years after cessa- 
tion of hostilities, or until January 1, 1950. 


The decision of the United States District Court for the 
District of Columbia (146 F. Supp. 546) must be re- 
versed and the remedies provided by the False Claims 
Act and the Wartime Suspension of Limitations Act pre- 
served to the United States. 


Respectfully submitted, 


Mildred B. McCans, 

2710 Avenue C 

Fort Worth 5, Texas 
Pro Se 


Helen Huff, Attorney 
3236 Knox Street 
Fort Worth, Texas 

Of Counsel 











